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AT ATLANTA, 
JUNE THRM, 1870. 
Present—JOSEPH E. BROWN, Cuter Justice. 
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Witi1Am G. Cross, Administrator e¢ al., plaintiff in error, 


vs. YOUNG Cross, defendant in error. 


Where the verdict is wrong as to any of the joint defendants, and the 
Judge of the Superior Court is dissatisfied with his own rulings on the 
trial, and has granted a new trial, this Court will not interfere with his 
discretion, though the verdict might have been sustained in the discre- 
tion of the Court, as to part of the defendants. 


New trial. Before Judge CuarK. Lee Superior Court. 
March Term, 1870. 


The Ordinary of said county brough debt for the use of 
Young Cross against William G. Cross as principal, and 
Stephen Gay, and John T. Brown, as his securities upon the 
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bond of William G. Cross as the administrator of Joseph 
T. Cross. The alleged breach of said bond, was that 
Young Cross, at November adjourned term, 1859, of said 
Court, obtained a judgment against said administrator, as 
such, for $1,040 00, with interest from the 19th of January, 
1860, and $11 25 for his costs, and another judgment for 
$78 25 with interest from the same date and the same costs; 
that fi. fas. were issued thereupon, and upon each of them 
there had been a return of nulla bona. 

The defendants pleaded nil debet, and that said judgments 
were void because they were obtained by a fraudulent combi- 
nation between Young Cross and said administrator. Gay 
died, his administrator was made a party and pleaded plene 
administravit preter. Plaintiff’s counsel read in evidence 
the bond and an exemplified copy of said action and fi. fas., 
which conformed to the declaration, and closed. 

Defendant’s counsel introduced Wm. G. Cross, who testi- 
fied as follows: Said estate, when it came into his hands, as 
administrator, consisted of lands, slaves and other property; 
of this each distributee received about $4000 00. The lands 
were worth about $1500 00; Young Cross received on his 
distributive share about $4,000 00. This claim of Young 
Cross was not embraced in this settlement, because the estate 
did not owe it to him; the estate had some fi. fas. against 
Young Cross, which were given up to him because he claimed 
that he had paid them and that his father held them to pro- 
tect his property from other debts. 

One GILL, testified that he was present at the settlement 
between the administrator and the heirs-at-law of said estate, 
which took place a few days after the sale of the property by 
the administrator. That this sale was on the first Tuesday 
in December, 1859, and embraced all the property but one 
lot of land on which one of the heirs was living, and had 
lived before intestate’s death, and had made valuable im- 
provements on it, and that at said settlement there was a full 
accounting of each distributive share, and what each owed the 
estate ; that he, (Gill,) was then asked to make the settlement 
which he did; each was entitled to about $4,100 00, and 
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that amount was paid to each in property or notes, and each 
gave the administrator a receipt for said amount as his share. 
[Young Cross received $4,100 00 in a negro girl, a note and 
gome other property which he had bought at the sale, that 
the amount due by the estate to Young Cross for the Weston 
notes, was talked of and entered into said settlement, and 
Young Cross was allowed a credit of $600 00 for the same. ] 
At said sale the administrator bought some slaves and carried 
them away with him ; whether he had any of them after Jan- 
uary 1860, witness did not know; [that Young Cross owed the 
estate and that was taken into the account, and this debt sued 
on was settled in said settlement.] He further, upon cross- 
examination, testified that the unsold land was accounted 
for in paying to the heir in possession of it his share of the 
estate. So much of Gill’s evidence as is in brackets, was 
objected to by plaintiff’s counsel because the receipt was not 
produced. It was ruled out, but subsequently, when, on 
cross examination, plaintiff’s counsel showed what entered 
into the settlement with the other heir to make up his share, 
he allowed that evidence. 

Gay’s administrator was introduced and testified to nothing 
except as to the very small value of Gay’s estate which had 
come to his hands. The jury found for the defendants. 
Plaintiff’s counsel moved for a new trial upon the ground that 
the Court erred in admitting said evidence of Gill, which 
was objected to, and because the verdict was contrary to the 
law and the evidence. The new trial was granted and that 
is assigned as error by all the defendants. 


Hawkins & Burks, for plaintiffs in error. 


Lyon & Irvin, for defendants. 


* By the Court—Brown, C. J., delivering the opinion. 


We think the judgment in this case in favor of William 
G. Cross the administrator, in the teeth of the judgment 
rendered against him in Terrell, was erroneous; and there 
should be a new trial as to him, see 1 Kelly, 18. And as 
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the Judge who tried this case was not satisfied with his own 
ruling in reference to the admissibility of the evidence relg- 
tive to the receipt, and has granted a new trial generally ; 
and as we think the ends of justice may require that the 
whole case be again submitted to the jury, we will not con- 
trol the discretion of the Court below in setting aside the 
verdict and granting a new trial. 
Judgment affirmed. 


*NotE.—Prior to 1866 the decisions of the Supreme Court 
were delivered ore tenus from the bench; the opinions and 
head-notes were subsequently written out by the Judges de- 
livering the decisions respectively, and were thus published 
by the Reporter. In that year the General Assembly enacted 
that, “‘no decision shall be delivered ore tenus; but the same 
shall be announced by a written synopsis of the points decided, 
which shall be delivered during the term at which the deals 
sion was made. And no decision shall be published in the 
reports until the said decision shall have been revised by 
each of the Judges presiding in the case.” Acts of 1866, 
pages 46-7, Irwin’s Revised Code, section 4210. 

Under this act the written synopses were read from the 
bench and generally constituted the head-notes to the opin- 
ions which were prepared by the individual Judge as before, 
When the opinions had been recorded and delivered to the 
Reporter, he took it for granted that the law as to revision 
had been complied with, though the revision was seldom, if 
ever, made. 

At June Term, 1870, the Chief Justice seoliaeenanl that in 
futureso far as yeathionbls the synopses and the opinions would 
be written and read from the bench, after they had been re- 
vised by the full Court, and those should be published by the 
Reporter as “ by the Court,” etc. Those opinions not begun 
in those words were written after the Court adjourned, as 
heretofore was practiced. 
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Jacoz L. Coss, plaintiff in error, vs. F. B. Morris et al., 
executor, defendants in error. 


Whether an award beillegal or not upon its face, is a question of law for 
the Court, and is not an issue to be submitted to a jury. 

In an issue formed upon an allegation that an award of arbitrators was 
made under a mistake of the arbitrators, the general merits of the con- 
troversy are not in issue, and it falls upon the party attacking the award 
to show the fact of the mistake, and it is not enough to show that the 
weight of testimony is against the award, and from thence infer a mis- 


take. 

When there is a suit pending, and one of the parties dies, and the con- 
troversy is submitted to arbitration, between the survivor and the rep- 
resentative of the deceased, and there is an issue formed in the Supe- 
rior Court, under the Statute to prevent the award from being made the 
judgment of the Court, the surviving party is not a competent witness 


for himself. 


Arbitration. Party asa witness. Before Judge HARRELL. 
Randolph Superior Court. November Term, 1870. 


On the 17th of June 1859, Jacob L. Cobb and James 
Morris; became partners as negro-traders. On the 22d of 
June 1860, the business was continued by new articles of 
partnership. In July 1864, Morris filed a bill against Cobb, 
to compel discovery and an account and settlement of said 
business, and of a mercantile partnership arising in 1862, 
out of Cobb’s having bought goods on joint account with 
funds, etc., furnished under said articles of 22d June, 1860. 
Under it a Receiver took charge of the goods. Cobb an- 
swered denying indebtedness. James Morris died, and 
Thomas Morris and Franklin Morris became his executors, 
and on November, 1865, were made complainants in his stead. 
In January 1866, they amended the bill, and on the 27th of 
January, 1866, said executors and Cobb, submitted to arbi- 
tration “all questions involved in the bill and answer,” that 
they be “fully and finally disposed of and settled,” that thus 
the property in the hands of the Receiver should be disposed 
of fully and finally and “all questions arising as to the rights 
and liabilities of the parties for property, which by any means, 
might have been received by either from said Receiver, should 
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be fully and finally adjudicated. J. A. R. Hanks, on the 
part of complainants, W. K. Moore on the part of defend. 
ant, and E. S. Barclay or C. D. McCutchen, selected as third 
arbitrator, were to make such award. They were to be con- 
trolled by the Arbitration Act of 1856, as amended and pub- 
lished in the new Code of Georgia. 

In November, 1866, said arbitrators sat for the hearing 
of said matters, and heard the evidence pro and con. Before 
them, Cobb testified ’s a witness in his own behalf and his an- 
swer was treated as evidence for him. 

The award was that Cobb should pay complainants $1,486- 
55, that a Receiver to be appointed by the Superior Court 
should take the goods and assets from the old Receiver 
(against whom both parties alledged that he had wasted their 
goods,) convert the same into cash, and pay the expenses of 
this litigation first, and then the firm debts pro rata, that 
neither Cobb nor Morris’ estate should ever after account for 
what either had taken from the old Receiver, and that a cer- 
tain draft of $30,000 00 belonged to said estate exclusively. 
They added that thus they had disposed of all matters sub- 
mitted, except a claim of Cobb on one Rower for about 
$1,000 00; as to that they said in the award: “Not being 
able to decide from the evidence submitted whether the 
executors of Morris shall account for said claim or not, it is 
therefore not considered or embraced in this award.” 

This award was entered upon the minutes of the Superior 
Court of said county at November Term, 1866. Thereupon 
Cobb’s counsel filed exceptious to said award, to prevent its 
becoming the judgment of the Court. These consisted of a 
general averment that the partnership made no money, and 
of seventeen different allegations of facts shown on the trial 
before the arbitrators, with an averment that the arbitrators 
“by mistake,” did not give proper weight to said facts, and 
further, that the award was illegal because “by mistake” 
the arbitrators did not settle the question as to the said claim 
of Cobb on one Rower. Complainant’s solicitors joined issue 
upon said suggestions, and the cause was submitted to a jury. 

Cobb’s counsel read the answers of a witness to show that 
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in May, 1864, James Morris accounted with Cobb, and fell in 
his debt $32,000 00 or $38,000 00, besides certain promissory 
notes amounting to $2,027 00 and two receipts, one for 
$10,000 00 and the other for $4,000 00. He examined the 
said Receiver, and showed by him the disposition of certain 
of said partnership property which had come to his hands as 
Receiver. Certain promissory notes and receipts showing 
indebtedness of James Morris to Cobb were read to the jury. 
Cobb was then offered as a witness in his own behalf. Coun- 
sel for defendant in error said in argument here, that he was 
offered as a witness not of what occurred before the arbitra- 
tors but of indebtedness of James Morris to himself. Cobb’s 
counsel said he was offered to prove that the arbitrators had 
made mistakes of facts in said matter. The record issilent on 
this point. Complainant’s counsel objected to Cobb as a 
witness because James Morris was dead, and the Court re- 
fused to allow him to testify. Without more, counsel for 
Cobb closed. Complainant’s counsel offered no evidence. 

The verdict was in favor of the award. Thereupon Cobb’s 
counsel moved for a new trial upon the grounds that the 
Court erred, in refusing to allow Cobb to testify in his own 
‘behalf, and because the verdict was contrary to law, and 
strongly and decidedly against the weight of the evidence. 
The Court refused a new trial, and that is assigned as error 
on said grounds. 


R. 8. Worri1, J. L. WimBERLY, for plaintiff in error. 


H, Frevper, for defendants. 


McCay, J. 


This was a motion for a new trial on the ground that the 
jury found contrary to the testimony, and because the Judge 
erred in holding Cobb an incompetent witness in his own be- 
half. 

The sole issue before the jury was whether the arbitrators 
had made certain specified mistakes, in making up their 
award. One of the mistakes alledged was that the arbitra- 
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tors had failed to pass upon one of the matters submitted, ag 
appears by the award upon its face; this was done deliber- 
ately, there was no mistake about it. They expressly say 
they do not pass upon it. The parties to the submission are 
left as to this item as they were. Were the question made 
to the Court as a ground of objection to the award, we are 
not prepared to say it would not be a good objection. But 


the error complained of is, that the jury found contrary to ° 


the evidence, because they did not find the issue of mistake, 
or no mistake in favor of the plaintiff in error. There was 
no evidence on this point before the jury. 

This case seems to have been brought here on a mistaken 
conception of the character of the proceeding provided for 
under the 4184th, and 4185th section of the Code. It is 
contended that the trial before the jury is a new appeal from 
the judgment of the arbitrators, and that the whole case is to 
be gone into de novo, as in the case of an appeal from a petit 
to a special jury. We do not so understand the law. Tak- 
ing the two sections together, it is clear, that to prevent the 
award becoming the judgment of the Court, the party object- 
ing mustset up that the award was the result of “ accident, 
mistake, or fraud, or some one or all of the arbitrators or 
parties.” ; 

How is this tobe done? We held in the case of Schaffer 
& Co., vs. Baker & Carswell, 38 Geo., 135, and in the case of 
Brown & Sharp, vs. Loyless, at the last term of this Court, 
that there must be distinct specifications, setting forth the 
fraud, accident or mistake. Issuable facts must be stated, 
not surmises and inferences. Issue is to be joined on these 
specifications ; these issues are to be submitted to a jury, and 
they are to find for or against the award on these specifications. 

In this case, there was no attempt to prove any specific 
mistake. The effort seems to have been to detail to the jury 
the whole evidence, or rather to go into the investigation de 
novo, with the idea that the case was so strong against the 
award, as to justify the inference of mistake in the arbitra- 
tors. We do not think mistake can be shown in this way. 
At least, it leaves the question of mistake wholly to inference. 
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We do not say that when an award is shockingly contrary to the 
evidence, it may not be attacked. We incline to think that 
under a subsequent clauses to the one which we have quoted, 
(to wit: that which use the words “otherwise illegal,”). this 
may be done. If there was a specification that the award 
was contrary to the evidence, and so much so as to shock the 
moral sense, and the whole evidence were set forth, it might 
make a case of llegality. 

But there was here, no such undertaking, the specification 
set forth certain definite mistakes committed by the arbitra- 
tors, and did not pretend to set forth all the evidence, nor 
was this attempted by the proof. 

How could the jury find that the award was contrary to 
the evidence, so as tou shock the moral sense, unless it affirm- 
atively appeared that the whole of the evidence was before 
them? 

As to the point made on the competency of Mr. Cobb as a 
witness: inthe first place, it does not appear in the bill of 
exceptions, that any such ruling was made by the Judge. 
Nothing is said about it in the history of the trial, or in the 
brief of the testimony embodied in the bill of exceptions. 
In the rule nisi for a new trial it is stated; but the Judge 
overruled that generally, and it may be that he refused the 
rule on this point, because no such error was committed. We 
do not know; the Judge has not in any part of the bill of 
exceptions certified that he made any such ruling; all he 
says, is that a motion was made to set aside the verdict on 
that ground among others, and he overruled the motion. He 
may have done that because the facts were not as set forth in 
the rule nisi. 

But why is not Cobb here strictly within the exception to 
the act of 1866? The suit was brought by Morris—the dis- 
pute was as to matters that had occurred between them. 
Morris was dead. In such a case the Statute says, the other 
party is not a competent witness in his own behalf. The 
Statute says, issues of this sort are to be tried “under the 
same rules and regulations as are prescribed for the trial of 
appeals.” That it is a matter growing out of an arbitration, 
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cannot, as it seems to us,change the rule. An arbitration jg 
not done in acorner. The issue here was only as to what 
occurred before them; Cobb could have no special knowledge 
on the subject. The arbitrators, anybody, who knew what 
transpired, might prove what Cobb swore; anybody who 
heard him, because the issue now on trial was not what was 
the truth, but what was sworn to before the arbitrators, 

It was admitted in the argument that Cobb was not in- 
troduced to prove what oceurred before the arbitrators, but 
to show by his books and his statements what was the truth 
in the controversy. ‘As we have said, this was not the issue, 
and it was proper to exclude him for this reason. 

We think the jury did rightly in finding for the award, if 
for no other reason, for the patent one that there was no proof 
of mistake ; but also because they had no right to infer any- 
thing upon the subject, until it was made affirmatively to ap- 
pear that all the evidence, heard by the arbitrators, had been 
adduced to the jury. 

Judgment affirmed. 
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JAMES M. Suivers, executor, plaintiff in error, vs. ARM- 
STEAD GoAR, et al., defendants in error. 


Where there was a legacy in a will ‘‘ to revert to the testator’s estate and 
then over to his daughter,” in case the legatees should sue to compel 
an account for the testator’s acts as the guardian of the legatees, and 
tlie legatees accepted the legacy and enjoyed it for six years, and there 
was no fraud or mistake proven: 

Held, That the legatees are estopped from suing to compel the account. 


Construction of Wills. Estoppel. Before Judge Har- 
RELL. Webster Superior Court. March Term, 1870. 


The Ordinary of Stewart county sued, (for the use of Arm- 
stead Goar and Abner F. Goar,) James L. Shivers, as the ex- 
ecutor of Pharis Goar, deceased, upon a bond given by 
Pharis Goar, as the guardian of said Armstead and Abner F. 
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and their sister. Several defenses were filed. The only one 
important here, is that there could be no recovery for said 


sees because they had accepted a certain legacy under the 


will of Pharis Goar, deceased, upon certain terms therein 
stated and were thereby estopped to make any claim against 
his estate, etc. This will more fully appear by reference to 
the evidence. 

Plaintiff’s counsel read in evidence the returns of Pharis 
Goar as administrator of one Levin Goar, by which it ap- 
peared that Pharis Goar had received certain money and pro- 
perty for said wards and had charged them with property 
delivered, board, etc., about balancing the accounts. These 
returns embraced 1843, 1846 and intermediate years. Plain- 
tiffs also proved the value of said usees’ property for hire 
while Pharis Goar had it in hand as their guardian and of- 
fered evidence to show that they had worked for Pharis Goar, 
and sought thus to balance the charge for their board. 

The defendant introduced the will of Pharis Goar, exe- 
cuted in 1857, by which he gave almost all of his property to 
his daughter, gave a portion to his wife, and then by the 6th 
and 7th items devised as follows: 

“6th. I give and bequeath to my grandsons, Armstead 
Goar and Abner Goar, the following lands, to wit: All of 
lot number 50, in the 19th district of said county, which I 
have not heretofore deeded to William C. Daniel and James 
M. Shivers, and all that part of number 51 in said county 
and district, which lies south of the path leading from the 
house occupied by my said grandsons to the spring and north 
east of the road leading from their house to Wm. C. Daniels, 
together with two acres round the house, west of the road. 

7th. The lands heretofore bequeathed to my grandsons 
Armstead and Abner, is to revert to my estate and become 
the property of my daughter Willison G. Goar, if the said 
Abner and Armstead Goar, or either of them, shall attempt 
to break this my will or to interfere in any way therewith, 
or shall sue my estate for or on account of my having been 
guardian for them.” The balance of his will was the ap- 
pointment of his executors and a guardian for said daughter. 
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It was shown that in 1858, Armstead Goar, took posses. 
sion of said land; that in 1859, he worked it and other land 
with Pharis Goar’s slaves; that Pharis died in February, 
1870, and that about that time, both of said grandsons took pos- 
session of said lands and have ever since had _ possession of 
them; he, Pharis Goar, said, in 1858, that he had given op 
would give said land to said grandsons, and it was shown that 
this land was worth $4 00 or $5 00 per acre. Defendant 
testified that he was unwilling to become executor of said 
Pharis Goar’s will; that Armstead, being of age, promised 
to stand by the will, and not sue the estate, if defendant 
would become executor, and that in 1863, after Abner came 
of age, he promised to give him a receipt in full for all claims 
against Pharis Goar, as his guardian. There was other eyi- 
dence, but as it related to points not noticed by this Court, it 
is immaterial here. 

The Court charged the jury, that said plaintiffs were not 
concluded by said items in said will, from suing the execu- 
tor of Pharis Goar, their guardian, although they went 
into possession of the lands bequeathed to them by said will, 
and had ever since remained in possession of it; that by 
bringing this suit, plaintiffs only forfeited their said legacy, 
and thesame became the estate of said daughter, mentioned in 
said 7th item of the will, etc. The jury found for plaintiffs 
$1,021 36 and costs. 

Defendant’s counsel moved for a new trial upon the grounds, 
that the Court erred in said charge; that said verdict was 
contrary to the law and evidence, and other grounds not 
passed upon by this Court. The Court refused a new trial 
and that is assigned as error. 


J. L. WimBerLyY and 8. H. Hawks, by the Reporter, 
for plaintiff in error, cited Irwin’s Code, section 2273; Miller 
et al., vs. Cotton et al., 5th Ga., R., 3545. 


C. B. Woorren, Hawkins & Burke, for defendants. 
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McCay, J. 


Weare clear that there ought to be a new trial in this case. 

The legacy to these young men, was given to them distinctly 
upon condition that they would not press their claims against 
the testator’s estate, for his acts as their guardian. After his 
death they accepted the legacy, took possession of it, and 
have had it now nearly ten years. We hold that they are 
estopped. It would be gross injustice to permit them to en- 
joy the legacy ten years, and, after perhaps wearing out the 
land, or finding it depreciated, to set up their claims, with 
accumulated interest and repudiate their own act of 1860. 
When they accepted the legacy, that closed their mouths, 
There is no pretense, that they acted under a mistake or that 
they were misled. It is a plain open case of taking a legacy 
upon condition thatthey would give up their claims, enjoying 
the legacy eight or ten years, and then repudiating their own 
act. 
But admitting this was a condition subsequent, that these 
boys always were to have the right when they pleased to 
throw up the legacy and sue, are they not to account for the 
rents and profits of the land ? 

Those rents belong to the estate, it is the executor’s duty 
to collect them, and he has a right to set them off against 
this claim. It is always the duty of the executor, to deliver 
over the estate to the legatees. If this land belongs, under 
the will, to the testator’s daughter, it is the executor’s duty 
to take care of it, rent it, until he can deliver it toher. The 
right to collect the rents is in him as executor. Much more 
is this offset good in this case, because except these boys, 
the daughter is the sole legatee; the gift to the wife is a mere 
charge on the property in her. Besides, we are satisfied that 
under the evidence as it appears in the record, the verdict 
ought to have been for the defendant. 

The board of these boys was under the proof, always 
worth more than the negro hire; their brother-in-law fixes 
at $150 00 per year. There was not any year, under the evi- 


VoL. xt.—44, 
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dence, that the negro hire was this much, nor was thereeul 
evidence that either of the boys worked for the testator, 
We put our judgment mainly, however, upon the ground 
that the legatees are estopped, by accepting and enjoying this 
legacy, from now bringing suit. 
Judgment reversed. 





W. U. BLANKENsHIP el al., plaintiffs in error, vs, Tug 
SraTe, defendant in error. 


A. proceeding against a road commissioner under section 701 of the 
Revised Code is not technically a criminal proceeding but a proceed, 
ing against a public agent for neglect of duty. And the presentment 
of the grand jury, mentioned in said section, need not be in the form 
required in a presentment of a person for a violation of the criminal 
law of the State. In such case the road commissioner is not entitled 
to demand a trial by jury. 


Road Commissioners. Jury Trial. Presentment. Prac 
tice. Before Judge HARRELL. Webster Superior Court, 
March Term, 1869. 


In the general presentments of the grand jury, of said 
county, at September term, 1869, there was the ‘following: 
“Tn reference to roads, we deem it necessary to return the 
commissioners of roads throughout the county for neglect of 
duty.” Thereupon, the Court ordered the Clerk to cause “a rule 
nisi to be served on each of the road commissioners” of said 
county, requiring them to show cause, at the next term of 
said Court, “why they should not be fined, for a failure to 
discharge their duties as such commissioners.” The Clerk 
issued the rule nist as ordered. It was, on its face, addressed 
to each and every of the road commissioners of said coun- 
ty, by their several names, and each was served with a copy 
of it. Blankenship and others appeared, at March Term, 
1870, filed their written answer to said rule, stating some 
of the reasons why the roads were not in better condition, 
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and averring that they had performed all their duties as such 
commissioners, to the best of their ability. The solicitor gen- 
eral joined issue upon said answer, and the parties were ready 
for trial. Defendants demanded a trial by jury, but the 
Court refused to allow a jury trial. Their counsel then 

moved to discharge them, because there was no such _pre- 
sentment of a grand jury against them, as was required by 
law. The Court overruled the motion and ordered the trial 
to proceed before him. Evidence was introduced pro and con. 
The- Judge occasionally asked a witness for the State, a ques- 
tion touching said case. It was shown that some of the 
roads had been inspected by the commissioners, that some of 
them were in very bad condition, that they had fined over- 
seers for failure to perform their duties, and remitted these 
fines upon hearing the excuses of the overseers and being 
satisfied these excuses were good. The defendants were ex- 
amined as witnesses in their own behalf. While they testi- 
fied generally as to performing their duties, they admitted 
that some roads were out of order, but said that they could 
not be repaired without great labor. They did notshow that 
they had compelled the hands to work as many days aa re- 
quired by law. 

The J udge fined each of them $50 00, and ordered exe- 
cution to issue for that sum against each of them. Their _ 
counsel sued out a writ of error, and say that the Judge 
erred in refusing them a jury trial, in holding that said pre- 
sentment was a sufficient foundation for his order and said 
proceedings, in himself questioning the State’s witnesses, in 
holding the commissioners liable, because the hands had not 
worked as many days as required by law,and in inflicting a 
fine under said facts. 

(The cases were tried separately below, and come here 
separately, but were here consolidated and argued together, 
the facts being the same in each.) 


Hawkins & Burke, C. B. Woortey, for plaintiffs in error. 


S. WisE Parker, Solicitor General, and THe REPorTER, 
for the State. 
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By the Court—Browy, C. J., delivering the opinion, 


Section 701 of the Revised Code of this State enacts, that: 
“ whenever the grand jury of any county in this State, shall 
present any road commissioners for neglect of duty generally, 
or in any particular, it shall thereupon be the duty of the 
Clerk of the Court to issue a summons in writing, directed 
to such commissioners, commanding them to be and appear at 
the next Superior Court in which the presentment is made, 
to answer the accusation of the grand jury, which said sum- 
mons shall be served by the sheriff, upon the commissioners ; 


at least twenty days before the Court to which the same is re-. 


turnable; and if upon the investigation of the case, it shall 
appear that the accusation is made out by the proof, the J udge 
shall thereupon, impose upon such commissioners, a fine of 
not less than fifty, nor more than two hundred dollars.” By 
section 638, of the old Code substantially the same power 
over the commissioners, were conferred upon the Inferior 
Court: “ When any person shall file his affidavit in writing 
in the Clerk’s office of the Inferior Court, that any commis- 
sioner or set of commissioners, have neglected their duty 
generally or in any particular; or when the grand jury makes 
presentment of the same, or of the bad condition of any part 
of the public roads.” 

The section first quoted from the Revised Code, gives the 
Superior Court the same power over the commissioners, 
which was formely vested in the Inferior Court, with this 
difference, that the Inferior Court might act‘upon the written 
affidavit of any person filed in the Clerk’s office, that the 
commissioners had neglected their duty generally, or in any 
particular; or when the grand jury made presentment of the 
same, or of the bad condition of any part of the public roads, 
while the Superior Court can act only upon the presentment 
of the grand jury. Now it is contended that this proceeding 
can not be sustained because the presentment was not suffi- 
ciently technical, or was not in the form prescribed for a pre- 
sentment, by the Statute. 

It will, we think, be apparent, by a careful investigation 
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of the subject, that this is not a criminal proceeding.- The 
commissioner when fined, is not a private individual pun- 
ished for a crime, but a public agent, punished for the neglect 
of apublic duty. If it is necessary that there be a technical 
presentment of the grand jury in this proceeding, such as is 
required to put a criminal on trial. it was equally necessary 
when the Inferior Court acted upon the presentment of the 
grand jury, that it have the same technical accuracy. In 
each case the action is predicated upon the presentment. But 
it will hardly be contended that the presentment upon which 
the Inferior Court could act, must have set forth the offence 
with all the legal averments and charges contained in a bill 
of indictment. In each case the Statute only requires a pre- 
sentment for neglect of duty generally, or in any particular. 
No doubt the legislature had in view the attention usually 
called to the condition of the roads by the grand juries in their 
general presentments, as in this case. 

But let us look at the subsequent proceedings. If there 
must be a technical presentment of the grand jury to author- 
ize the Superior Court to act, as in a criminal case, the sub- 
sequent proceedings should also follow the usual course of 
proceedings in criminal cases, After the presentment, a 
bench warrant should issue against the defaulting commis- 
sioner, to arrest and bring him into Court; and he should 
be held and tried, as in other criminal cases. Instead of this 
@ summons is issued by the Clerk, and served upon the com- 
missioner by the Sheriff, and if the commissioner fails or re- 
fuses to appear, the next section, 702 of the Code, provides, 
not that the Court shall compel his attendance by arrest, but 
that the Court may proceed against him ex parte. And by 
section 703, it is provided, that the Clerk issue execution for 
the fine imposed, which is to take lien upon the property of 
the defendant, as in case of defaulting road workers. This 
shows very clearly that it is nota criminal proceeding. And 
we think a technical presentment of the grand jury is not re- 
quired, but that the general presentment in this case was suf- 
ficient. 

The fact that the commissioners were not presented each 
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by name, is not a sufficient cause to quash the proceedings, 
All the commissioners in the county were presented. The 
public records showed who they were. And the summons 
was issued by the Clerk to each one by name. Under this 
summons they appeared, and made their defence. The cause 
shown by them was adjudged by the Court to be insufficient 
and we concur in that judgment. 

To the commissioners is given plenary power, to have the 
public roads put in good condition. Judged by their own 
showing they had not exercised that power, and the Judge 
simply discharged a plain duty when he imposed the penalty 
prescribed by law. The pnblic highways have been neglected 
in almost all parts of the State. And it is time for the grand 
juries to take hold of this matter vigorously ; and it is the 
duty of the Judges of the Superior Courts to sustain them, 
by imposing such penalties for neglect, as will compel com- 
missioners to do their duty. So far as it lies in our power, 
we shall sustain the Judges in the fearless and faithful dis- 
charge of this plain duty on their part. 

We need only add that in our judgment, the objection that 
the Judge heard the case without a jury, is_not well taken. 
We know of no case in which a road commissioner charged 
with neglect of duty, was ever tried by a jury, in any Court 
in this State. Neither the Constitution nor the Statute gives 
him the right to demand a jury. 

Let the judgment of the Court below be affirmed. 





Dok, ex dem., SamueL Eapy ef al., plaintiff in error vs. 
Rog, stiet ejector, and C. B. SHIVEY, tenant, defendant 
in error. 

The existence, genuineness and contents of a deed shown to be lost or 


destroyed, may be proven by a certified copy of the record of it, if it 
has been properly and legally probated for record. 


Ejectment. Evidence. Before Judge HarReLuL. Clay 
Superior Court. April Term, 1870. 
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Doe, “4 the demise of Eady, Thomas J. Smith and Sarah 
A Cook, executrix of W. C. Cook, and others, brought eject- 
ment against Roe, casual ejector, and C, B. Shivey, tenant in 
possession, for lot number three hundred and sixty-six in said 
county. Plaintiff’s counsel read in evidence a grant of said 
lot from the State to Eady, dated 15th January, 1821. They 
then produced an affidavit by said Smith, “that the title deeds 
composing the chain of title from the owners and as they are 
recorded are not in his possession, power or custody, that he 
has made diligent search and enquiry and has been unable to 
find them ; hence he believes they are lost or destroyed ;” 
and an affidavit from said Sarah A. Cook, stating, “that the 
deeds that appear on record in the Clerk’s office of said 
county, to lot of land number three hundred and sixty-six, 
in the twenty-sixth district, the lot for which the said 8, A. 
Cook, executrix, and Thomas J. Smith, are suing C. B. Shivey, 
in an action of ejectment, are not in her possession, and, as 
she believes, are lost or destroyed and she make this affidavit 
that copies of the same from the records may be used in said 
case.” 

Thereupon, plaintiff’s attorneys offered in evidence copies 
of deeds to said lot, duly certified from the records, from 
Eady to ThomasBroddus, from Broddus to David Merri- : 
wether and others, a deed from them, the heirs of Broddus, 
to said Smith, and from Smith to said Cook. (Said last deed 
purported to convey but a half interest in said land.) De- 
fendant’s counsel objected to these copies and they were re- 
jected, upon the ground, (as was said in argument,) that there 
was no proof that such original deeds had ever existed. 
Plaintiffs closed. 

Defendant’s counsel examined plaintiff’s attorneys who ad- 
mitted that they did not represent Eady, that said Smith and 
said Cook were their clients, and that they had no. right to 
sue for Eady, except that by said copy deeds he appeared as 
a warrantor of the title of said land, in the chain of title as 
aforesaid. And Shivey testified that he had been in posses- 
sion of said premises from 1852, did not go in under W. C. 
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Cook, or hold as his tenant, that once, while in possession, 
he requested Cook to purchase it for him, stating to Cook 


that if he would get a good title to the land he would give | 


him a certain animal for it. 

The Court charged the jury that said Smith and Cook 
could not recover in this action on the demise in the name of 
Kady, unless they showed a connection between their title and 
Eady’s, and that they could not show by parol, that Eady 
was a warrantor on the title held by said plaintiffs. The 
jury found for the defendant. 

Plaintiff’s attorneys say that the Court erred in rejecting 
said copy deeds, and in charging as aforesaid. 


H. FIevper, for plaintiffs in error, cited 17th, Ga. R., 
489 and 29th, 579, as to the parol proof. 


Hoop & Kippo0, for defendant, cited as to secondary evi- 
dence, 13th Ga., R., 406; 14th, 185; 16th, 368; 30th, 391, 
and as to parol proof, 29th, Ga., 572. 


By the Court—McCay, J., delivering the opinion. ° 


We think the Court erred in rejecting the copy deeds. The 
affidavits conformed strictly to the forty-second rule of Court. 
‘ It is true, there was nothing in the affidavits affirming, di- 
rectly, the existence and genuineness of the originals. We 

are of the opinion that this was proven “prima facie,” by 
the certified copies from the record. Why should not the 
existence of « proper record, be evidence of the existence 
and contents of a lost original? To go to record, a deed 
must be probated, either executed, or acknowledged before a 
magistrate, or proven by the affidavit of one of the witnesses. 

- The very object of the record is to preserve a copy of the 
deed to be used if the original .is lost or destroyed ; and it 
would largely lessen the uses of a record, if it were necessa- 
ry, before it could be used, to prove the existence of the 
original by other evidence. 

The witness who could prove the original existed, could 
just as easily prove its contents. Indeed, a knowledge of 
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the contents, is necessary in order to prove the existence of a 
paper. It is not the mere paper that must be proven, but 
the contents of it. Unless there be forgery or false swearing, 
nothing but a genuine existing deed, can go upon the record 
properly, and the copy will show upon its face, if the require- 


~ ments of the Statute have been complied with. We recog- 


nize fully the rule, that the genuineness and existence of an 
original, must be shown before the contents of it can be 
shown by secondary evidence. But in our judgment, this is 
done by evidence that there is a duly executed record of what 
purported to be an original, duly probated according to law. 

The cases referred to, 13th Ga.,515; 14th Ga., 185; 16th 
Ga., 268, and 30th Ga., 391; do not support the position of 
the plaintiff in error. In Jones vs, Morgan, 16th Georgia, 
515, the deed had not been properly recorded, it did not pur- 
port to have been delivered, and this Court put its decision 
rejecting the copy, on that ground. 

The case in 30th Georgia, 391, turned upon the same prin- 
ciple; the copy produced, showed a deed executed by two 
witnesses, neither of them a magistrate and there was no 
probate. This want of a proper probate, was the ground on 
which the Court put both those cases, and so far from being 
against the position we take, they are authorities in favor of 
it. Since both cases admit that if the deed had been properly 
recorded, the copies would have been admissable. 

' The other cases referred to were not copies of records, and 
only establish, what is without doubt the law, that the exist- 
ence and genuineness of an original must be proven. 


More especially is this use of a copy of the record proper 
under our law. The opposite party, can always force upon 
the producer of even an original deed, the proof of its exe- 
cution, by making the affidavit required by section 2670 of 
the Code. He can thus do away with the effect of the re- 
cord. He can force the actual proof of existence and genu- 
ineness of a lost, or destroyed original, in case like the pres- 
ent, in the same manner. Until that affidavit is made, we 
hold that the existence and genuineness of the original deeds; 
as well as their contents, is proven by the production of a* 
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copy from the record of duly probated and recorded originals: 
See Code, section 2671. 

Upon the other point we express no opinion, as we think 
a new trial ought to be had, on the first point. f 





D. F. Bryan et al,, plaintifffin error, vs. THE Srare, de- 
fendant in error. 


In the proceeding against Road Commissioners before the Superior fourt, 
under 701 section of the Code (Act of 1866), for neglect of duty, it is 
error in the Judge to compel the defendants to answer under oath 
questions, the answer to which may subject them to a fine, forfeiture or 
penalty. 


Constitutional law. Witness. Before Judge HARRELL. 
Randolph Superior Court. May Term, 1870. 


Bryan, A. J. Moye and N. M. Weaver, were required by 
rule to appear before the Superior Court and show cause why 
they should not be fined for a neglect of their duties as road 
commissioners of said county. They answered and were at 
issue with the State; they were tried jointly. The solicitor 
general proposed to examine said Bryan asa witness for the 
State. Defendant’s counsel contended that this was a crimi- 
nal proceeding, and that Bryan could not be compelled to 
testify against himself. The Court overruled the objection, 
Bryan was examined, and the State closed. Weaver and 
Moye testified in behalf of defendants. The Court fined 
each of said parties $50 00. Compelling Bryan to testify is 
assigned aserror. Other points were made but were not 
passed upon by this Court in this case. 


H. Frevper, for plaintiff in error. 


A. Hoop, Lyon, DEGRAFFENRIED & Irvry, for defend- 
ants. 
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McCay, J. 


Tt has been from time immemorial a settled principle of 
the common law, that no one shall be compelled to answer 
answer any question as a witness, tending to criminate him- 
self or to subject him to a fine or forfeiture, or any crimiual 
charge: 1 Greenleaf Ev., page, 620, 621. Ourevidence Act 
of 1866, Code, section 3798, making all persons competent 
and compellable to be witnesses, contains substantially the 
same principle. The words used are: ‘No person shall be 
compellable to answer any question tending to criminate him- 
self or herself.” 

It is true this is not exactly a criminal case, yet, it closely 
analogizes itself to such cases. The Court will, if the jury 
sustain the complaint, fine the defendant, and the answer to 
the questions will be an answer to a question tending to 
crimittate the witness. We think therefore it was error in 
the Court to compel this witness to answer, he objecting. 

Judgment reverse. 





G. H. Browy, plaintiff in error, vs. THe StaTE or GEOR- 
GIA, defendant in error. 


Atable, on which or over which is a hollow globe, containing balls or 
numbers, the drawing out of which determines which of several parties 
shall take a ‘‘pot,’’ to which each has contributed, is a gaming table, 
under 4465th section of the Code, and one who keeps and presides at 
the same, that playing and betting for money may done thereat, is guilty 
of keeping a gaming tsble. 

Itis not error in the Court to charge the jury as to what constitutes a gaming 
table, and to say to them, after charging them that they were the judges _ 
of the law and the fact, that this did not mean that they might do as they 
please, or might disregard the charge of the Court. 


Gaming. Keno. Constitutional Law. Jury. Before 
Judge Jounson. Muscogee Superior Court. May Adjourned 
Term, 1869. 
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The indictment, which was in the usual form, charged said 
Brown “with the offence of keeping a gaming table ; for that 
the said G. H. Brown, by himself, on the seventh day of 
July, in the year eighteen hundred and sixty-nine, in the 
county aforesaid, did keep and have a certain Keno table, 
the same, then and there, being played with balls and did, 
then and there, preside and deal at said Keno table; and the 
jurors aforesaid, upon their oaths aforesaid, do say, that said 
Keno table, so kept and had by the said G. H. Brown, was 
then and there kept and used for the purpose of playing and 
betting at the same, contrary,” ete. It was demurred to gen- 
erally and the demurrer was overruled. 

The evidence on trial was introduced by the State only, , 
It was as follows: Defendant kept Keno at the “Arbor” in 
said county in July, 1869. “Keno” is carried on by means ofa 
number of balls, with numbers on them, being placed in an urn- 
like receptacle or globe swung in the air ; from this these balls 
are drawn. Combinations of these corresponding numbers are 
placed upon boards usually kept in the laps of parties who 
choose one or more of said boards. Checks, kept for the con- 
venience of change, are paid for a combination of numbers, 
and, if this combination is drawn out, the successful party 
holding it is entitled to and does receive the “pot” contain- 
ing all the checks put in by the parties, less fifteen per cent, 
which is kept by the owner of the “Keno.” “Keno,” resem- 
bles a lottery and in some respects a raffle. Neither defend- 
ant nor any one connected with the game did any betting; 
no money was bet on the boards; the nroney put into the 
“not” is paid for the combination numbers, just as in a lottery. 
Defendant drew out the balls from the globe, sat off to him- 
self and had nothing to do with any betting; he did not bet 
or wager anything. “Keno” does not resemble Faro or Rou- 
lette, but is in the nature of a lottery and the party drawing 
the combination numbers takes the prize. This urn or globe 
is swung in the air on a table, and the numbers are drawn 
therefrom. Defendant managed and conducted it ; he received 
the money or checks from the parties holding the combina- 
tion numbers on the boards and he paid out the checks sare- 
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ceived less fifteen per cent. It was admitted that said table 
was licensed by the Mayor and Council of Columbus. 

The Court charged the Jury that if they believed from the 
evidence “that the defendant kept what is commonly called a 
‘Keno’ table in this county, about. the time charged in the 
indictment, and managed it and kept it for she purpose of 
playing and betting, it matters not what their idea about bet- 
ting is or what their individual opinion may be, he has there- 
by violated the law and they should find him guilty. If de- 
fendant did, about the time mentioned in the indictment, keep 
a table with a globe thereon, from which balls were drawn by 
him, with numbers thereon, and a certain number of other per- 
son had each a board with numbers on the same and if 
these persons each paid money into the hands of the defendant 
and if the person first getting five numbers drawn from the 
globe corresponding to like numbers on his board, has all the 
money paid in by those taking chances, less fifteen per cent., 
and this table and balls was kept by defendant for the pur- 
pose as above expressed, it is keeping a gaming table and they 
should find him guilty ; but if such is not shown by the proof 
they should find him not guilty.” 

He was requested to charge the jury that they were the 
judges of the law and the fact in criminal cases. He so 
charged with this addition: “This does not mean that jurors 
may do as they please or disregard the charge of the Court ; 
it does not authorize them to say, that the judgment of the 
Court in refusing to quash the indictment was wrong. If 
the Court errs in its rulings or charges the parties may except, 
but if the jury, after they retire, should disregard or set aside 
the charge, the parties would be without remedy. Being 
judges of the law and fact means principally that the jury 
cannot in criminal cases return a special verdict, that their 
verdict must be general, either guilty or not guilty, and for 
this purpose jurors are judges of the law and fact.” 

The defendant was found guilty and fined $300 00 and 
costs. His counsel say that the Court erred in refusing to 
quash said indictment, in charging as he did and in qualify- 
ing the request to charge as he did. 
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(This case was continued last term upon a suggestion of g 
dimunition of the record.) 





Tuomas W. Grimes, Ramsey & Ramsey, for plaintiff 
in error said Keno was not covered by our Penal Code. Pe. 
nal laws are gonstrued strictly: 1 Bl. Com., 88.; 29 Barb, 
(N. Y.) 239.; 39th Barb. (N. Y.) 516.; Peters C. C.R., 118, 
2 Str. 203 ; 2 Cart., 502; 2 Pa., 162; Hemp., 469; U.S. ug, 
Irwin, 5 McC., 178; 12th Ga. R., 530; 1 Brock, 520; 19 
Peters, 524; 2 Pa.,584; 2 Dallas, 384. As to what is gam- 
ing, ete.: Prince’s Dig. 646; Act of 1860, p. 160; Act 1859, p, 
59 ; Irwin’s Code, section 4465. As to jurors being judges 
of law and fact: 22 Ga., 484; 16th, 603; 17th, 512; 4B, 
and Ald., 95; 3 John. cas., 537. wre to the ies of the Coast 
25th Ge. R., 531; 18th 194, 


C. J. THornton, Solicitor General, by M. H. Branp- 
FORD, for the State. 


McCay, J., 


1. Our Code, section 4465, provides that any person who 
shall preside and deal at any faro table, or use any EO or A BC 
table, or roulette table or other table of like character, for the 
purpose of playing and betting at the same, shall be guilty 
of keeping a gaming table. 

In our judgment this is a sweeping statute, and includes 
within its provisions every device, kept or used or pre- 
sided over by one person, that others may play and bet 
thereat. Itseems to us that the leading intent was to make 
it a penal offence, to preside at, or use any kind of a table, 
whether square or round or oval, whether set upon legs or 
hung upon strings, whether flat or globular, at which people 
should play and bet. 

It is not necessary according to the language of the law, 
that the person, who presides over or uses the “machine,” 
shall be himself one of the betters. If he keep or use the 
contrivance for the purpose of playing and betting, that 
playing and betting may be done, he comes within the lan- 
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guage, and therefore within the meaning of the law. We 
think, therefore, that the Judge below was right in overruling 
the demurrer to this indictment, and in holding that the 
table, or device, described by the proof, was under the law a 
gaming table. 

The plain intent of the Statute was to meet the ingenuity 
of the class of men whose evil deeds it made acrime. Ex- 
perience had proven that a law, mentioning the device by 
name or by detailed description, was easily evaded; a new 
name, or a slight change in the mode of operations, made 
such a law inoperative ; and it was thought that a sweeping 
clause, covering every device of like character, with those 
mentioned by name, was a necessity of public policy. 

The “like character” referred to, was that character com- 
mon to alk, the instruments or tables described, to wif: A de- 
vice deciding by chance a result upon which bystanders, 
might play and bet. Clearly, under the proof all the condi- 
tions of the statute are fulfilled by the table described. Each 
holder of a card with the numbers upon it, bets that the num- 
bers upon his card will first come out of the globe. Each 
holder of a card takes it, watches it, holds it, and thus plays 
it, and ovefall presides the chief of the concern who draws 
out the balls, announces the numbers and desides the result. 

2. What is the meaning of that law of Georgia which enacts 
that the jury are, in criminal cases, the judges of the law and 
the fact? Judge Johnson, in the case before us, informed the 
jury that this did not mean that they might do as they pleased 
or that they might disregard the charge of the Court as to 
what was the law. He told them further, that this language 
meant principally that they must give a general verdict of 
guilty or not guilty; that they could not give a special ver- 
dict, and for this purpose they were the judges of the law and 
the fact. 

We think the Judge was right. There has, of late years 
gotten abroad what, in our opinion, is a misapprehension of 
the powers and duties of juries in criminal cases. We have 
heard more than one Circuit Judge charge the jury thus: “I 
have given to you in charge what I think is the law, but if 
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you think you know better what the law is than I do you are 
at liberty to act upon that opinion, you are not bound by what 
I have told you.” We are of opinion that this is not the law 
of Georgia. Our Code is in these words upon this subject; 

“On every trial of a crime or offence contained in this Code 
or for any crime or offence the jury shall be judges of the 
law and the fact, and shall in every case give a general ver- 
dict of guilty or not guilty: “Code, section 4552; and section 
4556, prescribing the outh to be administered to the jury con- 
cludes thus, “and a true verdict give according to ‘evidence,”’ 

We are well aware that there are to be found expressions, 
used arguendo by some of the Judges of this Court, in writing 
out the decisions of the Court, which it is difficult to recon- 
cile with the charge of Judge Johnson, as to the meaning of 
the first of the two sections we have quoted. But we ap- 
prehend that there is no case in which the decision of the Court 
jnvolves any such difficulty. Very clearly and very certain- 
ly, under this section of the Code, the jury are made the judges 
of the law and the fact, and any infringement by the Court, 
of this right of the jury is illegal. 

In the case of Golding against the State, the Circuit Judge 
had told the jury, that in “judging of the law” théy ought not 
to differ from the Court, unless they were clearly satis- 
fied the Court was in error. This Court held that charge was 
wrong, and we think correctly. The jury must judge of the 
law, as well as of the fact ; and the judge had no right to say 
to them, that in doing this they ought not to differ from 
the Court. It will be noticed that the Judge in that case, 
did not say to the jury, any thing at all as to the source from 
which they were to get the law. He told them that in judg- 
ing of the law they were not to differ from the Court. This 
was an infringment upon their undoubted right to judge of 


' the law and the facts, and was therefore error. But that law 


furnishes no definition of what is meant by the jury. being 
judges of tne law and the facts, and is therefore not pertinent 
to the present discussion. 

In this case, the case turned upon the right of the Court 
to-say to the jury that the law inferred the guilt of the pris- 
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oner from certain specified acts, when in fact, the case was 


a case of circumstantial evidence, and the Court undertook to 
judge of the facts by saying that the law inferred that the 
prisoner did the act from the circumstance. 

The case of Keener against the State does, it is true, dis- 
cuss, at some length, the importance of the right in the jury 
tojudge of the law and the facts, and the necessity there is 
for them to do so in finding a general verdict ; but there is 
nothing in that case to indicate that the Court was of opin- 
ion that in judging of the law and the facts, they were at 
liberty to assume the law to be different from the charge of 
the Court. 

Indeed, so far as we have looked into the cases in this State, 
there is no foundation for the extraordinary notion which 
has obtained so much currency, that the jury in criminal 
eases had no certain and binding guide to which they were to 
look for the law of the cases, but were left under their solemn 
oaths to grope about and find their way according to their 
own notions. It seems to us that this is neither law nor rea- 
son, that it makes a mere sham of the Court and is both cruel 
and unjust to the jury. 

The section of the Code 4552, in which these words are 
found, furnishes, as we think, the very meaning of them given 
by Judge Johnson. After declaring the jury to be judges of 
the law and the fact in criminal cases, it adds: And “shall 
in every case find a general verdict of ‘‘guilty” or “not 
guilty.” To do this it is absolutely necessary that they shall 
come toa conclusion dependant upon both the law and the 
facts. They must say to themselves, the facts are so and so, 
and the law is so and so, and the prisoner is therefore guilty 
or not guilty. 

But does it follow at all from this, thatthe jury may make up 
their judgment of either the law or the facts, from any other 
than the legal sources of information? Where do they get 
the facts? Have they any right to imagine them? Must 
they not look to the evidence forthem ? Suppose a Judge were 
to charge a jury that they were not bound to find according 
to the evidence, that if they had a notion about the case not 


Vou. xit—45, 
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derived from the evidence, they might reject the evidence 
and find upon that notion? Would notsuch a charge be in 
the very teeth of that oath which binds them to find accord- 
ing tothe evidence? They must, it is true, judge of the facts; 
they must determine whether or no, under the evidence, the 
prisoner is guilty, but they must take the evidence as it comes 
before them through the proper legal channels, and nothing 
is evidence that does not come in that way. 

So, also, of the law. To find a general verdict of not guilty 
or guilty, they must come to a conclusion as to what is the 
law of the case. They must apply their conclusion as to 
the law and their conclusion as to the facts together, and 
they must, from their judgment of both the law and the facts, 
find a verdict. But how are they to get at a knowledge of 
the law? This Court has said, they cannot take even the 
Criminal Code to their room. They are generally plain men, 
unskilled in the law. Is it possible that our law-givers in- 
tended to leave so grave a thing as the law of crimes to the 
consciences and good sense and “internal suggestions” of a 
jury? Wethink not. The law appoints a channel by which 
its rules and regulations are to get to the jury. It is made 
the duty of the Judge to convey it to them. In the case of 
Keener vs. the State, 13 Georgia, 230, 231, Judge Lumpkin 
says: “It isthe duty of the Judge to declare to the jury what 
the law is, with its exceptions and qualifications, and then to 
state, hypothetically, to the jury that if certain facts which 
constitute the offence are proven to their satisfaction, they 
will find the defendant guilty, otherwise they will find him 
not guilty.” It is made the duty of the Judge to tell them 
of the whole law of the case. He may read it to them or 
give it to them in his own words, or he may assent to or dis- 
sent from legal propositions advanced by the counsel, upon 
one side or the other. He is the channel through which, un- 
der the law, the jury get the law of the case before them. 

When a jury is impannelled, they are presumed to know 
nothing of the case. The pleadings, the evidence and the 
charge of the Court put it before them, and in forming their 
judgment upon the law and the facts, they are just as much at 
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liberty to pay no heed to the evidence as they are to pay no 
heed to the Court. The latter is the channel through which 
they get the law, the former the channel through which they 
get the facts, and they have just as little right to take up 
their own “internal suggestions” of the one as they have of 
the other. 

It is unfair and unjust to a jury to cast upon them any 
such duty as is claimed for them. What conscientious man 
would undertake under his oath to say what was the law of 
a case, if you deny to him access to the law books, and tell 
him that the Judge is not a sure guide? If you command 
him to Judge, and shut him up from the means of judging, 
you do just as the Eastern King with his sooth-sayers, you 
command him not only to tell the meaning of the dream, 
but what the dream was. This, a Daniel and a Daniel 
alone, was equal to, but no man unlearned in the law of these 
days, however acute, with a full consciousness of the task he 
had undertaken, would, as we think, be willing, under his 
oath, to march up to it. And our experience is that our 
purest and most intelligent jurymen do never in fact attempt 
it. Lawyers and Judges may tell them such is their right 
and their duty, but they nevertheless take the Judge as their 
oracle, and feel, and we think, rightly, that they have satis- 
fied their oaths when they take the law from the Court with- 
out question. 

That class of jurymen who find verdicts upon their own 
notions of the law, are generally the same class who act upon 
their own notions of the facts, and care as little for what 
the evidence teaches as they do for what the Judge says. 

It is very often a nice question to judge of the law and 
the facts—to apply each to the other, and come to an intel- 
ligent conclusion. The whole question of intention in a 
particular case, in reference to which the law and the fact so 
mix and blerid themselves, furnishes a large field for judg- 
ment. It often happens when there is no doubt at all about 
the law, that it is a very grave question whether the facts, 
about which there is also no doubt, make a case. under the 
law, the intent of the acts being doubtful, and there is hardly 
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a case which does not call for wisdom, good sense and sound 
discretion, to judge of the law and the facts, even when the lay 
is plain. Upon the whole, we see no error in the charge of 
the Court on this question, and we affirm the judgment, 





Pynant EAsLey, plaintiff in error, vs. JosEpH Camp, de- 
fendant in error. 


1. In a motion to set aside a judgment within twelve months after the 
adoption of the Constitution of 1868, as provided therein, for fraud, 
illegality or error of law, the movant must show fraud, illegality or 
error of law in the judgment. If he had a good legal defense thereto 
and failed, by his own laches, to plead it, and the judgment was right, 
under the case as made, it is not an illegal judgment in the sense of 
those words as used in the Constitution of 1868. 

2. It is the duty of the plaintiff in error to bring upthe whole record ot 
his case to this Court, and when there was a motion to setaside a judg- 
ment on the ground that the consideration of the debt sued on, was a 
horse to be used in the Confederate service, and the Court below, on 
proof, granted the motion, and the plaintiff in the judgment excep- 
ted, but failed to bring up any record of the judgment, or even to 
show its date: 

Held, That in favor of the decision of the Court below, this Court will 
presume, either that the judgment was obtained during the war, when 
such a plea would not have been allowed, or if since the war, on an 
erroneous ruling of the Court against the plea. 


Relief. Judgments. Uncertainty. Bill of Exceptions. 
Before Judge Pope. Clayton Superior Court. March Ad- 
journed Term, 1869. 


Camp moved to set aside or scale two judgments which 
stood against him in said Court. All that appears concern- 
ing them in the record is, that each was in favor of Pynant 
Easley, against J. J. Haines, principal, and Joseph Camp, 
endorser; one for $384 55 principal, $117 61 interest to 
judgment, and the other for $150 00 principal, and $39 90 
interest to judgment. The motion was to set them aside be- 
cause the consideration of his endorsement was a horse fur- 
nished to war against the United States ; the motion to scale 
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them was upon the ground of his having lost property by 
the war. 

Rules nisi were served upon James F. Johnson, Esq., “as 
Easley’s attorney” in Feburary, 1867. Whether he sued 
out said judgments does not appear, but it was conceded that 
he did, in the argument here. 

In answer to these rules, Johnson appeared as counsel for 
Easley in said motions, and moved to dismiss them upon the 
grounds that Easley had not been served, that Easley resi- 
ded out of this State, and therefore the “Relief law” did not 
apply to him because there was no suggestion of fraud, mis- 
take, illegality or error of law in procuring said judgments, and 
because that part of the Constitution of Georgia which al- 
lows judgments set aside is unconstitutional. The Court 
overruled the motion and the parties went to trial, trying 
both cases together by consent. 

The evidence showed that about the first of March, 1863, 
Camp went to Johnson and told him that he wished to get a 
horse for his, Camp’s, son to ride upon as a cavalryman in 
the Confederate States army, and told Johnson that if he 
could get a mule he could swap it for a horse, or let his son 
ride the mule in the service ; thereupon Johnson sold him a 
mule, and took in part payment therefor the notes on which 
said judgments were founded, with Camp’s endorsement on 
them ; Camp swapped the mule for a horse, and his son used 
the horse as a cavalryman as aforesaid. 

It did not appear when or how Easley became owner of 
the notes, if he ever did. Johnson testified that Easley had 
no notice of the consideration for Camp’s endorsement, and 
none of these motions. There was other evidence as to 
the value of the mule, and loss of Camp’s property, but 
it is immaterial. The jury set aside the judgments as to 
Camp. 

Easley moved for a new trial upon the grounds that the 
Court erred in overruling the motion to dismiss the rules 
nisi upon the grounds therein ‘stated, in allowing proof of 
the loss of property by the war, and because the yerdict was 
strongly against the weight of the evidence. The Court re- 
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fused a new trial, and that refusal is assigned as error upon 
said grounds. 

What the Court charged the jury does not appear. An- 
other assignment of error is, that the Court erred in holding 
the “Relief Act” constitutional. But the Judge certifies 
that he did not decide whether it was constitutional or not, 
but that these judgments might be opened under the Con- 
stitution of 1868, if not under the “Relief Act.” 


JamEs F. JoHnson, by M. M. TIpwWELt, for plaintiff ip 
error. 


Stewart & PEEPLES, by T. W. J. Hix, for defendant, | 
McCay, J. 


This was a motion to set aside a judgment obtained in 


Clayton Superior Court, on the ground that it was illegal. 


It is claimed that the consideration of the debt on which the 
judgment is founded, was a mule, sold by the plaintiff’s en- 
dorser, to the defendant, Camp, to be used in the Confederate 
army, that for this consideration Camp endorsed the note 
which was then a due note, and that the person to whom the 
note was thus endorsed, knew the use that was to be made of 
the mule. 

The Constitution of 1868, in ratifying and adcpting the 
judgments of the Courts, from the 19th January, 1861, the 
date of the Ordinance of Secession, expressly provides that no 
motion to set aside any such judgments, for “fraud, illegality 
or error of law,” shall be denied by reason of its not having 
been moved in time, if the motion is made within twelve 
months after the adoption of the Constitution. The mov- 
ant in this case is within the twelve months, and he claims 
that there is an error in law or illegality in the judgment. 

The Court below entertained the motion, an issue was made 
up, the jury found in favor of the movant, and the Court set 
aside the judgment. 

The plaintiff in error has not seen fit to cause the record 
of the judgment to be brought before this Court, and we are 
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unable to say that the Courterred. We do not know when the 
judgment was obtained, nor do we know from the record 
whether the defendant, in the judgment, set up this defence 
at the trial or not. We do not even know that the judgment 
has not been obtained since the ratification of the Constitu- 
tion. If this judgment was obtained since the ratification of 
the Constitution, or since the war, after the Courts would 
have permitted such a plea, and no such plea was made, we 
donot think the judgment was illegal. If parties have a 
good legal defence, and fail to make it, and the Court decides 
rightly on the case as made, it is not an illegal judgment, 
no error in law has been committed, and the judgment will 
stand unless the parties can show some good reason for their 
neglect to set up their legal defence. 

If this judgment and the record connected with it were 
before us, and it appeared to have been obtained since April, 
1868, or even before that time (since the war,) without any 
ruling of the Court, that the plea now set up was bad, it ° 
would not be an illegal judgment, no error of law would have 
been committed, the fault, if any, would have rested on the 
party, and the clause in the Constitution of 1868 would not 
aid him. 

But the judgment is not here; it may have been obtained 
during the existence of the war, when it was not possible, or 
permissible to put in such a plea, or it may have been obtained 
since the war and before April, 1868, under a ruling of the 
Court against such a plea. In either cf these two contingencies 
the motion was a good one, and Judge Pope’s ruling perfect- 
ly correct. 

The plaintiff in error has not brought the judgment and 
the proceedings to this Court with his transcript, and this 
Court is unable to say there was error in Judge Pope’s ruling. 
The rule uniformly adopted in this Courtis, that it lies in 
the plaintiff in error to show by the record that the Court 
below erred. If there is any part of the record not brought 
here, which might show the Court below to be right, this Court 
will presume against the plaintiff in error. Perhaps, if the 
judgment in this case, and the record and proceedings were 
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before us, (and they were the very foundation of this motion,) 


it would appear that this judgment was obtained during the 
war, or if after the war, on a ruling of the Court against the 
plea. In either case the present motion would be good. 

During the war such a plea could not be pleaded and the 
defendant in the judgment is not in laches, and even if the 
judgment was obtained since the war and before April, 1868, 
it may have been on a ruling of the Court against the plea. 

In favor of the judgment of the Court below we will pre- 
sume, (it being the plaintiff’s business to bring the record 
here,) that if here it would show either that the judgment 
was obtained during the war or on an illegal ruling of the 
Court before which it was obtained against the plea. And 
on this ground we affirm the judgment. 





ALLEN WILLIAMSON, plaintiff in error, vs. JoHN R. WaArp- 
LAW, defendant in error. 


A summons signed by a Judge of the County-Court, and served by a bailiff 
of that Court, requiring a defendant to appear at the monthly sessions 
to answer fourteen suits on a note described, and on thirteen other sim- 
ilar notes, is only a summons, in the note set forth, and judgments en- 
tered on the thirteen other cases will be set aside on motion. 


Deficiencies in the record may be supplied byt the recitals in the bill 
of exceptions. (R.) 


If the certificate as to the bill of exceptions be upon the record and 
not on the bill of exceptions, the writ of error will not be dismissed, if 
they came to this Court in one envelope. (R.) 


If several cases are stated exactly alike and the statement of one is 
copied into the bill of exceptions, it is sufficient to state how many other 
cases there were, and that the entries in them were the same as in the 
one copied. (R.) 


Jurisdiction of County-Court. Process. Bill of Excep- 
tions. Before Judge Kirpy. Walker Superior Court, 
March Term, 1870. 
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This controversy grew out of the following summons: 


State of Georgia, Walker County: 

John R. Wardlaw vs. John Hatfield and Allen Williamson. 
To the Sheriff of said county: 

The defendants are hereby notified personally or by attor- 
ney, to be and appear at the County Court to be held in 
and for said county, on the second Monday in November 
next, then and there to answer the plaintiff John R. Ward- 
law in fourteen several actions of debt on promissory notes, a 
statement of which notes are hereto annexed, as in default 
thereof the Court will proceed as to justice shall appertain. 
In witness whereof I have hereto set my hand and seal, this 
October 19th, 1866. Lawson C. Brack, J. C. C. 


STATEMENT OF NOTES: 


By the Ist of January next, we or either of us promise to 
pay John R. Wardlaw or bearer, fifty dollars value received. 
Witness our hands and seals, 14th February, 1860. 

JoHN HATFIELD, [L. 8.] 
ALLEN WILLIAMSON, [L. 8.] 


One note same as above: It repeated the “one note same 
as above,” twelve times and ended thus: “One note same as 
above for fifteen 62-100 dollars.” The return upon it was 
at follows: “Executed the within by serving the defendants 
with copies of the original. October 26th, 1866. 

A. A. Simmons, [1. s.]” 


On said summons was entered a judgment as follows: 
“December Term, 1866 ; ordered by the Court that the plain- 
tiff recover of the defendants the sum of fifty dollars in each 
several actions numbers 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 
15, 16, and the sum of fifteen 62-100 dollars on number 17, 
with interest and cost of suit in each several action. De- 
cember 10th, 1866. R. B. McCurcHen.” 


In March, 1870, Williamson represented to the Superior 
Court, (to which the business of the old County-Court was 
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turned over by the Constitution of 1868,) that he was but a 
surety on said notes and moved to set said judgment aside 
because it was rendered by the County-Court, at a monthly 
session, when said Court had no jurisdiction to enter judg- 
ment for the sum apparently claimed therein ; because if said 
summons sets forth any cause of action or any more than 
one, on one fifty dollar note, it sets forth causes amounting 
to $665 62 besides interest ; because, though fourteen cases 
were upon the docket of said Court to which said judgment 
refers, there was but one summons, and if said entries upon 
the docket were intended for judgments, they were rendered 
without process or summons and are void; because Me- 
Cutchen who signed said judgments was not at that time 
Judge of said Court. 

Wardlaw’s counsel produced the County Court-docket, and 
showed upon it cases beginning at “number 4” and running 
up to “number 17” inclusive, each as follows: “John R. 
Wardlaw vs. John Hatfield and Allen Williamson, deb’t. 
December Term, 1866, judgment for plaintiff for $50 00, 
interest $20 78, costs $3 20. R. B. McCutchen, J. I. 0,” | 
except the last one in which the principal is put as $15 62, 
and the interest at $6 50. Lawson Buack, testified that 
he was then Judge of the County-Court, and was absent, that 
McCutchen was then a Judge of the Inferior Court of said 
county and presided in his stead in the County-Court during 
his absence. Upon this state of facts the Court refused to set 
aside the judgment, and that is assigned as error. 

This summons and the entries thereon did not come up 
with the copy of the record, but being copied in the bill of 
exceptions the Court allowed the parties here to supply such 
deficiency in the record by the bill of exceptions. 

There was no certificate of the Clerk of the Court below 
upon the bill of exceptions. In his certificate to the record, 
which was never attached to the bill of exceptions, the Clerk 
certified that “the foregoing is a true and complete transcript 
of the record in the case of (stating this case), and the origi- 
nal bill of exceptions, a copy of which is on file in my office,” 
and the Clerk of this Court stated that these two papers came 
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to him together in the same envelope. All of the entries on 
said docket was not copied in the bill of exceptions, but only 
set out as stated ante. For these reasons defendant’s counsel 
moved to dismiss the writ of error. The motion to dismiss 
was overruled. 


Wriaut & FEATHERSTON, for plaintiff in error. 
McCuTcHEN & SHUMATE, for defendant. 


McCay, J. 


If the summons in this case be but one summons in one 
suit on fourteen notes, then the County-Court at its monthly 
sessions, had no jurisdiction of it: Act of 1865 and 1866, 
pamphlet, page, 65, 70. This is admitted, but it is said, that 
here are fourteen summonses in one, that it notifies the de- 
fendant of fourteen actions, each on a note, described in the 
summons with sufficient accuracy, and this is true. Is thisa 
sufficient service? We think not, the County-Court was 
limited by its organic law, at its monthly sessions, to suits, 
on amounts not exceeding one hundred dollars: Section 40, 
of the Act of 1865 and 1866. The Court was required in 
each case to issue a summons and cause the defendant to be 
served with a copy of it, section 24. 

It contemplates and requires a separate distinct acé in 
each suit. The Court with its whole machinery, is by the 
Act, limited in its capacity to carry on an action, for over one 
hundred dollars. Its grasp, whether by way of summons, 
judgment or execution, is by the law held to be too narrow, 
to cover over the amount of one hundred dollars. 

The signature of the magistrate, the official act performed 
by him in issuing this summons, (if it be held to cover all 
these cases,) isan act over the amount of his legal capacity as 
an officer. The same is true of the act of the bailiff in the 
service. The issuing of the summons and the service of all 
the summonses are but one act. The Judge performs but one 
official act, and the bailiff but one. The law requires four- 
teen ; each of these officers has attempted in this act, to exercise 
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his official powers. over an amount beyond his legal capacity, 
And his act therefore, by as much as it is beyond his powers, 
is void. There is but one summons and but oneservice. It 
is good for one case, to-wit: For the case founded on the 
note copied in the summons, but for no others. As to thig 
one case it is somewhat irregular, but after judgment, we 
think it good. The Court ought to have granted the mo- 
tion all in the cases but one. 
Judgment reversed. 





The Setma, Rome anp Darton Ratt Roap Company, 
plaintiff in error, vs. NATHANIEL P. Harsin, defendant 
in error. 


Where there was a suit pending against the Rome and Jacksonville Rail- 
road Company, and pending the suit the said company and two other 
railroad companies agreed, under an authority from the Legislature, 
to consolidate their stock into a new company, the new company to be 
liable for the contracts and liabilities of the several companies thus 
consolidated, and the consolidation was consented to and approved by 
the Legislature, and a new name and charter granted, with the proviso 
that each of the companies was to continue liable for its liabilities in- 
curred before the consolidation : 

Held, That it was illegal to permit the plaintiff, in the suit pending, to 
take a judgment against the consolidated company in its new name, 
without proper steps to bring the new company as such before the 
Court, and a judgment so taken ought to be set aside. 


Corporations. Judgments. Notice. Before Judge Par- 
rotT. Whitfield Superior Court. October Term, 1869. 


In January, 1866, Harbin sued out an attachment, re- 
turnable to April Term, 1866, against Hugh O’Hara and 
James Laman, under the firm name of O’Hara & La- 
man. On the first of February, 1866, it was levied by 
service of garnishment on “Edward White, the President 
of the Dalton and Jacksonville Railroad Company,” a cor- 
poration of this State. The declaration, filed at April Term, 
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1866, was in the usual form, upon a written promise by 
said firm, binding the firm “to pay H. P. Harbin the 
sum of five thousand dollars when we collect from the Rome 
Railroad Company ; that we have now entered suit against 
said Company. We bind ourselves to pay to the said Har- 
bin, when collected, the money, with interest from this date, 
or bonds, whichever we may collect.” At October Term, 
1866, Laman pleaded the general issue, and that their suit 
against the Rome Railroad Company was still pending, and 
they had not collected the money or bonds. 

On the 8th of August, 1866, the Alabama and Tennessee 
River Railroad Company, the Georgia and Alabama Rail- 
road Company and the said The Dalton and Jacksonville 
Railroad Company, distinct corporations, agreed in writing, 
to “unite together so as to form one consolidated company, 
with al the rights, privileges and franchises belonging to 
either” of them in order to act as one company, and com- 
plete and own a railroad from Selma to Dalton, via Rome, 
Georgia. The fifth clause of said agreement was as follows: 
“All the debts, contracts and obligations and liabilities of 
each one of said parties to this contract and agreement are 
hereby assumed by the consolidated company formed under 
this contract.” The agreement bound each to procure Leg- 
islative sanction of this agreement and consolidation. On 
the 13th of December, 1866, the General Assembly of Geor- 
gia passed the consolidating Act. The General Assembly of 
Alabama did so on the 8th of Feburary, 1857. These bills 
changed the names to “The Selma, Rome and Dalton Rail- 
road Company.” 

On the 19th of June, 1867, Laman’s counsel agreed to 
withdraw his pleas in said attachment upon Harbin’s aitor- 
ney agreeing that the cause should stand as if no pleas had 
ever been filed and would take a judgment binding nothing 
but the debts attached. The Court then ordered the pleas . 
to be withdrawn, and the cause to proceed according to said 
agreement. In August adjourned Term, 1867, there was a 
verdict in favor of Harbin against O’Hara & Laman, and 
judgment was entered for the recovery, “‘to be levied of the 
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property, effects and credits attached by summons of garnish. 
ment in the hands and possession of the garnishee in this 
case.” 

Harbin’s counsel then took an order reciting that judg. 
ment had been entered on said attachment againt O’Hara & 
Laman, that service of garnishment “was served on the Dal- 
ton and Jacksonville Railroad Company” and “that said 
Dalton and Jacksonville Railroad Company, whose name has 
been (since the service of said summons) changed to that of 
The Selma, Rome and Dalton Railroad Company, has never 
filed any answer to said summons of garnishment,” and end- 
ing that he recover of “said railroad company, but now known 
as The Selma, Rome and Dalton Railroad Company, the full 
amount of said judgment recovered on said attachment, to- 
wit,” etc., and “that fi. fa. issue against said company for 
the said sums aforesaid.” Fi. fa. was issued against The 
Selma, Rome and Dalton Railroad Company. At October 
Term, 1868, this consolidated company moved to set aside 
said fi. fa.,and vacate the judgment against it, because : first, 
It was never served ; second, because the order for judgment 
against it misrecited the facts, and this company had no notice 
of said order; third, because the whole proceedings, from the 
attachment to the end, are illegal and void, because no cause of 
action existed against it at the date of suing out said attach- 
ment. This motion came on for a hearing at October Term, 
1869. _ The record of the proceedings afuresaid, and the 
contract of consolidation was submitted to the Court. It 
was admitted that the consolidated company had no notice 
of the judgment or proceedings against it, except such as 
might in law arise from the original service of garnishment, 
and that Laman’s counsel withdrew said pleas because he as- 
certained he could not sustain them. The Court refused to 
set aside the fi. fa., or vacate the judgment, and that is as- 
signed as error. 


Wiu1aM H. Dasyey, Printup & Foucuse, for plaintiff 
in error. 


C. D. McCcuTcHEN, for defendant. 
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McCay, J. 


By the Act consenting to and approving the consolida- 
tion of these companies, it was expressly provided that each 
company should continue liable to third persons for all the 
obligations it had undertaken before the consolidation. This 
provision of the Act cannot be carried out if the Rome and 
Jacksonville Railroad has ceased to exist. For the purposes 
of enforcing its obligations upon it, those whom it owes may 
treat it as still existing and sue and recover judgment against 
it. And this is in fact nothing but what the Code had pre- 
viously enacted: Sec. 1643. 

That the new company has undertaken to pay the debts 
of each of the old companies, is only a new remedy, an ad- 
ditional security given to those who have claims against them. 
This is not, however, a part of the charter. It is simply a 
contract of the new company; a valid one, it is true, but still 
a contract which cannot be enforced against them, except as 
contracts are enforced against individuals. It only appears 
to us that there is such a contract by the production of the 
proof of it, introduced by the defendant in error, in reply 
reply to the motion. It is purely matter of evidence, and 
may be denied by the new company in the same way that 
any other contract it has made or may make, may be denied. 

The original judgment on the garnishment was clearly 
taken against the new company, on their contract without any 
evidence that there was such a contract, nay, without any no- 
tice or any opportunity given todeny it. Norisitany reply to 
the motion now made, to say, that though no evidence of the 
contract was produced, yet the judgment ought to stand be- 
cause it is now produced. 

Suppose a suit brought now against the new company? 
Could it be sustained without proof that the consolidated 
company had undertaken to pay the debts of the old com- 
panies? Is it liable for them under the Act of 1866, except 
by its contract ? 

We think this judgment was illegal. There was no no- 
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a 
tice to the new company, and no proof that it was liable, op 
had ever made such a contract as it now appears was made, 

Judgment reversed. 





Hrram Tison, plaintiff in error, vs. STEPHEN A. SELLARs, 
administrator, defendant in error. 


Where there is a suit pending in any Court of this State, the parties may, 
under a rule of the Court or by agreement in writing, submit the dis- 
pute to arbitration, and to any number of arbitrators, and their award 
may be made the judgment of the Court where the suit is pending, 
even though the proceedings have not complied literally with the pro- 
visions of title 28, chapter 1st, of the Code, since such an award is not 
strictly under the system provided by that chapter. 


Arbitration. Jurisdiction. Before Judge JonNnson,. Schley 
Superior Court. April Term, 1870. 


The parties aforesaid entered into the following submission 
to arbitration, which was subscribed by them : 


“Stephen A. Sellars, administrator, de bonis non, of Richard 
Sellars, deceased, vs. Hiram Tison and William A. Black, 
security : 


‘“‘Groraia, SCHLEY CouNTY: 

“ Whereas, There is a certain matter of controversy in | 
the Superior Court of said county, wherein Stephen A. Sel- 
lars as administrator, de bonis non, of Riehard Sellars, de- 
ceased, is complainant, and Hiram Tison and William A. 
Black, are defendants, all of said county, wherein said Stephen 
A. Sellars as administrator, as aforesaid, claims that said 
Hiram Tison, as principal, and said William A. Black, as 
security, are indebted to him the sum of twenty-five hundred 
and seventy-five dollars by the consideration, order and judg- 
ment of said Court, which is founded upon a promissory 
note due the 25th day of December, 1860 ; the consideration 
of which note is the purchase price for lot of land number 
twenty-six, in the thirtieth district of originally Lee, now 
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said county of Schley, which land was sold by one Jacob M. 
Sellars, as the administrator of said Richard Sellars, deceased, 
and that the same was purchased by said Hiram Tison, that 
the whole of said purchase-money is due and unpaid, that 
the Vendor’s lien exists, and should be set up and declared 
for the whole of said purchase-money, and that the Jand be 
sold for the satisfaction of said lien. And whereas, the said 
Hiram Tison and said William A. Black, contend and plead 
that they are entitled to the benefit of the relief afforded by 
an Act for the relief of debtors, and the adjustment of debts 
upon principles of equity. Now they, the said parties afore- 
said, do covenent and agree to leave said matters in contro- 
versy, to the arbitrament and award of M. H. Blandford, 
chosen by Stephen A. Sellars, administrator as aforesaid, and 
Barnard Hill, chosen by said Hiram Tison and said William 
A. Black, and B. B. Hinton, to be chosen by them, the said 
arbitrators. And said arbitrators shall have full power to 
adjust said matters by directing a sale of said land, with or 
without the vendor’s lien as they may determine, or by can- 
celling, annulling or setting aside said conveyance or sale of 
said land to said Hiram Tison, and vesting the title in the 
estate of the said Sellars, upon such terms as said arbitrators 
may impose on said parties, which award and decision of said 
arbitrators may be made up and rendered at any time before 
the next October Term of said Schley Superior Court. All 
this without further notice to either of us of the time and 
place of the sitting and hearing of the same by said arbitra- 
tors, and the award when made, be made the judgment of 
said Superior Court. 

“ Witness our hands and seals, this the 20th day of May, 
1869.” 


On the 8th of September, 1869, said Blandford, Hill and 
Hinton made an award under said submission, It is headed 
“Georgia, Schley County,” refers to the submission, (a copy of 
which they attached,) recited that one of the parties had 
chosen Blandford and the other had chosen Hill, and that 
Blandford and Hill had authority, under the submission, to - 


Vou. xu.—46. 
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select a third arbitrator, and on that day had “met in Buena. 
Vista, in said county of Marion, and made full choice of ....,, 
Esq., as such third arbitrator,” and that thereupon the three 
made an award as follows, substantially: That Sellars had a 
valid vendor’s lien against said land for the payment of the 
purchase-money, and that Tison should give up said land to 
Sellars, administrator, when the crop was gathered, and his deed 
from Sellars, administrator, be cancelled so as to vest the title 
of said land in said estate; that the judgment be entered 
satisfied upon Tison’s paying the costs on it; that the bill be 
entered settled at complainant’s costs, and that this award be 
made the judgment of the next Superior Court of Schley 
County. 

At said term of Schley Superior Court, Sellars, as such 
administrator, presented said submission and award to the 
said Court, and prayed to enter it upon its minutes. Tison’s 
counsel objected upon the grounds: 1st. That because the 
award was made in Marion county, there was no jurisdiction 
in Schley Superior Court. 2d. Because it did not appear 
that the arbitrators were sworn as required by law, before 
they made the award. 3d. Because it did not appear that 
Tison had been served with a copy of said award, or that he had 
waived a copy; and 4th. Because said submission is not under 
the Act of 1856, but a submission and award under the 
common law. These objections were overruled and the sub- 
mission and award were ordered to be entered upon the minutes 
of Schley Superior Court: The overruling of each of said 
objections is assigned as error. . 


KE. H. Worritu, 8. H. Hawxxrys, for plaintiff in error. 


M. H. BLanprorp, B. H111, for defendant. 


* 


McCay, J. 


Although it is not expressly stated in the submission in this 
case that it was of the matters in controversy in a pending 
suit, yet it is a fair inference from the recital and the award 
. that such was the fact. Section 4190 of the Revised Code 
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permits the reference of any such matter, either by order of 


Court or other agreement, in writing, and makes no special 
provision as to the number of arbitrators, or as to the mode 
of proceeding. This section forms a part of Chapter 2d 
of the Title in the Code devoted to arbitrations, all of which 
chapter is intended to permit arbitrations to be had at the 
option of the parties, either in the mode and with the conse- 
uences prescribed in Chapter Ist, or as was usual before the 
Act. We think this is not an arbitration under Chapter 
Ist, Title 28, Pt. 3d of the Code, and that it was properly 
made the judgment of the Court before which the suit was 
pending, as provided by section 4190 of the Code. That 
Court has control of the parties to the suit, and will see to 
it that proper reasonable steps have been taken, and that the 
award is not illegal, as is usual with Courts in such cases. 
Judgment affirmed. 



























INDEX. 


\99 


[Thé Head-notes, except those followed by ‘‘(R.)’’ are made by the 
Judges. ] 


AccoRD AND SATISFACTION.—See Novation. 
ACCOUNT—See Equity, 3. 
ACTIONS—See Parties to Actions. 
ACTS OF CONGRESS. 


See Common-Carriers, 1. 
See Lien, 7. 
See Transfer of cases to U. 8S. Courts. 


ADMINISTRATORS AND EXECUTORS. 


1. When an administrator, in the year 1862, after re- 
ceiving into his hands a sufficiency of asssets to meet 
all unsettled claims against the estate, delivered over 
the remainder to the heirs-at-law, but in making the 
distribution gave one share to Barbara Davis and her 
children, under a mistake of law, the fact being that it 
belonged to Barbara Davis alone, and the said Barbara 
made no objection at the time, but consented, under the 
same mistake of law, to the said distribution, but did 
nothing to mislead the administrator, who was not at 
all influenced in his action by her consent : 

Held 1. The delivery of the assets to the children, who 
were not entitled, was, to that extent, a devastavit, and 
Mrs. Davis is not estopped by her acts from claiming of 
the administrator her full rights as heir-at-law. Davis 
es Pagley et. Ghisss.s.socvivicssvesevdennvesiesivcckie ibadiiceds 181 

2. The effects delivered to the children are still, in contem- 
plation of law, in the hands of the administrator to be 
accounted for, not only to Mrs. Davis, but to any other 
person who has claims against the estate. bid. 

3. That if the effects kept in hand to pay the demands 

against the estate in 1861, have been entirely lost with- 
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out fault of the administrator, he can protect himself 
as to said effects against the heirs-at-law and creditors 
under the several Acts passed since the war for the be. 
lief of administrators, ete. J bid. 

4, There ought to be a new trial in this case, in which 4 
these principles shall be applied, leaving the administra- 
tor to show, if he can, that there are subsisting claims 
against the estate of higher dignity than Mrs. Davis’ 
claims, which are entitled to the fund in hand, in which 
case Mrs. Davis is only entitled to what remains, after 
the settlement of said claims, in the due course of admin- 
istration. J bid. 


5. Sales by administrators and executors, when it is not 
otherwise provided by will, of any property of the estate, _ 
except annual crops, carried to market, must be at pub- 
lic outery, to the highest bidder, and the purchaser igs 
bound to see that the administrator, or executor, is ap- 
parently proceeding under the prescribed forms. Neal 
MO. DI as osc cnc se sescetnesssnseqevatedes sale 363 

6. To constitute a legal private sale, by an executor, or ad- 
ministrator, of annual crops, they must be actually car- 1 
ried to market and sold. They cannot be sold on the | 
plantation. J bid. 

7. A mere direction in a will, that the executor, as soon as 
practicable, pay the debts, does not authorize the execu- 
tor to sell, much less to sell at private sale, the effects of 
the estate coming into his hands, bid. 

8. The Superior Courts of this State may, by writ of certi- 
orari, correct the error of an Ordinary who, in term time, 
on a contest with parties before him, grants letters of 
administration “pendente lite.” Redd vs. Duer, Ordi- 








ROT cinaven-deoasoevns wvehasiie URN oemiain wee . 389 
9. Railroad stock, under our law, is personal assets. 8. 
W. R. RB. Co. et al., vs. Thomason et Ab ies.ccsccccceceeees 409 


10. When there are no debts unpaid, and the administrator 
of an estate illegally disposes of property of the estate, ' 
and is insolvent, equity will entertain a bill filed by the 
heirs-at-law to recover the property so illegally disposed 
of, or to decree an account of its proceeds. bid. 

11. When an administrator, without authority, disposed, 
at private sale, of South Western Railroad stock, and | 
the same was, by direction of the administrator, trans- 7 
ferred to the purchaser on the books of the company, | 
and it is not known to the heir who is the present hold- 
er of the stock: Held, that as the company is bound to 
pay the dividends to the true owner only, it is a proper 
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party toa bill filed to discover the present owner, and 
raying a re-transfer of the stock and an account of the 
dividend. J bid. 

12. When one of the parties to an original contract or 
cause of action in issue or on trial, is dead, or when an 
executor or administrator is a party to any suit on a con- 
tract of his testator or intestate, the administrator is, un- 
der section 3,798 of the Revised Code, a competent 
witness, although the other party is not. McIntyre vs. 
tts 35. yokies vos ceodaiiecs'essenssnsddsavadidsctaaaeee 490 

13. A distress-warrant in favor of two administrators, may 
issue on an affidavit of one. Scruggs vs. Gibson et al 511 


ADMISSION. See Confession. 
s 
AFFIDAVIT. 


See Distress- Warrant. : 
See Arbitration, 2. 

See Attachment, 1. 

See Continuance, 1. 

See Relief Act of 1868, 4. 


AGENCY AND AGENTS. 


1. Where a policy of insurance contained a clause that “if 
any prior or subsequent insurance has been, or may here- 
after be, made upon said property, and not consented to 
by said company, in writing, this policy shall be null 
and void,” and the policy-holder notified the agents of 
the company that he would get additional insurance, 
and the agent consented, and the insured acted upon 
that consent and purchased the insurance, the first policy 
is not void, although the consent of the agent was not 
in writing. Carrugivs. The Atlantic F. In. Co....... 135 

. An agent of an insurance company authorized to make 
and revoke contracts of insurance, is the proper person 
to give consent to the procuring of new insurance, unless 
his powers be restricted by the company in this respect, 
and the insured have notice of the restriction. Ibid. 

3. Notice of an intention to get additional insurance, and 
consent thereto by the agent of the company, is suffi- 
cient, under the clause in this policy, to justify the in- 
sured in procuring the new insurance, there being no 
fraud. But if, after this new insurance is effected, the 
original policy be renewed, and no other notice in fact be 
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given to the agent of the new insurance the insurance 
will or will not be valid, according, as from all the facts 
and the conduct of both the insured and the agent, the 
jury shall believe it was or was not the intent of the in- 
sured to commit a fraud by over-insuring his property, 
Ibid. 

4. The war revoked the agency of a citizen of this State, 
in this State, for a citizen of Massachusetts, which ex- 
isted when the war commenced, without any act of revo- 
cation or renunciation by the parties. Howell et al., vs. 


DR i icrsvan need aeasexdoes » Maen kébs ed adenetvaeneune sabia 302 


5. The Courts of this State have no jurisdiction to render 
a valid judgment against a citizen of another State in a 
common-law action, unless he has been within the limits 
of this State, and has been served with process while in 


this State. And a judgment confessed by the agent of 


such non-resident citizen, who has never been served in 
this State, would rot bind third persons, and if it is 
levied upon property claimed by a third person, he may 


deny the validity of the judgment on the ground that the 


Court had no jurisdiction of the person of the defendant. 
I bid. 


6. Where an agent was appointed in this State, by a non- 
resident person, to look after or act as agent for certain 
lots of land, with no other or general powers, and an at- 
tachment was issued against said non-resident owner, 
and levied upon said lots, the agent, by virtue of this 
authority, was not authorized to confess a general judg- 


ment binding upon said defendant in attachment. J bid. 


7. The war revoked the agency of a citizen of this State, 
in this State, for a citizen in Massachusetts, which ex- 
isted when the war commenced, without any act of re- 


vocation or renunciation by the parties. J bid. 


8. When A., at theapproach ofthe Federal army to Colum- 
bia, South Carolina, in January, 1865, meeting the Char- 
lotte, North Carolina, agent ofthe Southern Express Com- 
pany, requested him to take special charge of a box of 
silver which A. wished sent to Charlotte, and the box 
was shipped and receipted for by the agent at Columbia, 
directed by the owner to Mrs, Fitzsimmons, care of L. F’. 
Bates, agent of the Southern Express Company, Char- 
lotte, North Carolina, and the box was delivered to said 


agent by the ExpressCompany, but was afterwards lost : 


Held, that under this evidence it was not error for the 
Court to charge the jury that if they believed the plain- 


tiff had made Bates his own agent, and that the box had 
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been delivered to Bates, the Company was discharged. 
Fitzsimmons vs. The So. Hapress C0......+.seesecesesesees 330 
9, A witness may state that one acted as agent, but this 
does not show his power to act, nor the extent of the au- 
| thority, nor can a witness prove an agency by stating 
that he has seen the writing containing the appointment. 
The paper must be produced, or, if properly accounted 
i for, its execution and contents must be proven. Neal 
i Mahi ee, Pullen . civics seveissciscsdicdecetddesiesitiagititliell 363 
| 10. Where there is proof that an appointment of an agent 
is in writing, and the question is as to the extent of the 
power, the paper must be produced, or accounted for, 
and the agency is not proven by showing complaints, 
by the principal of the agent, and by his employing 
counsel to get the effects out of the agent’s hands. Ibid. - 
11. A bill was filed by the complainant, S, against W. 
and A., fur a specific performance of an agreement for the 
sale of a house and lot, in the town of Eatonton, praying 
that W. should specifically perform the alleged agree- 
ment, by making a good warranty title to the property 
to the complainant, and for such other and further relief 
as is proper and equitable in the case. On the trial of 
the cause, it appears from the record that some years 
prior to the 20th July, 1863, W. had sold the house and 
lot to B., taking his notes therefor, and executed to him 
a bond to make a title thereto when the purchase-money ; 
should be paid. Afterwards B, left the county, and on 
the 20th May, 1863, authorized A., in writing, to sell 
the property, and out of the proceeds of the sale, to first 
pay W. what was due him, and then to pay his other 
creditors. Ou the 20th July, 1863, A., as the agent of 
B., sold the property to the complainant, §., for the sum 
of $3,500 00 in Confederate money. A written themo- 
randum of the terms of the sale was signed by A. as 
agent, and by S., the complainant. The written memo-. 
randum recites the terms of the sale, that S., the com-. 
plainant, had paid A. $1,100 00 of the purchase-money, 
and A. bound himself to make a good warrgnty title to. 
S. to the property, or that W. should da so when the. 
balance of the purchase-money, $2,400, 00, should be 
paid. It also appears, from the evidence in the record, 
that A., when about to make q sale of the property, ap= 
plied to W. to know whether he would take Confeder- 
ate money in payment of his notes due by B., and he 
said that he would, and in order to enable A. to con- 
summate the contract made with §., the complainant, W, 
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executed a deed to B. for the property, and deposited the 
same with A. There is evidence in the revord that a 
short time after the purchase of the property from A,, 
the complainant deposited the balance of the purchase. 
money in bank, and that A. was notified that the money 
was deposited there, subject to his order. The complain- 
ant S., went into the possession of the property under 
this contract of purchase from A., as the agent of B, 
The jury, upon this statement of facts, under the charge 
of the Court, found a verdict in favor of the complain- 
ant, and decreed that W. should specifically perform the 
contract referred to in the bill, made by his agent, A., 
by making the complainant, S, a good warranty title 
to the property mentioned in said bond, referring to the 
written memorandum for the sale of the property of the 
20th July, 1863, signed by A., as agent, and the com- 
plainant. The defendant moved for a new trial on sey- 
eral grounds, which were overruled by the Court : Held, 
that the decree, as rendered against W., requiring him 
to execute a warranty title to the property to S., the 
complainant, was error, in view of the facts of the case 
as disclosed by the record. A. sold the property to §., 
as the agent of B., and as such agent, had no power or 
authority to bind W. to make a warranty title to the 
property to S., and there is no evidence in the record of 
any such authority from W. to A., either express or im- 
plied, which would, in law or equity, authorize A., as 
his agent, to bind him, W., to make such a warranty 
title to the property to the ‘complainant, as specified in 
the decree. Wynn vs. Smith.........++ niin dideas ell 45 


12. Held further, in view of the facts of this case, and of 
the power conferred on this Court, “to award such order 
and direction to the cause in the Court below, as may be 
consistent with the law and justice of the case:” thatthe 
judgment of the Court below be reversed, and a new trial 
ordered, unless the complainant shall consent to take and 
enter adecree that W. shall execute a warranty deed to 
the property to B., bearing the same date as the one ex- 
ecuted by him to B., and deposited with A., as the 
agent of B., to enable him to consummate the contract 
made with the complainant for the sale of the property 
as the agent of B., and that the deed, so executed, shall 
operate as an extinguishment of W.’s interest in the 
property, and that A. be decreed as the agent of B., to 
_ execute a warranty deed to the property to S., the com- 
plainant, in the name of B., his principal. did. 
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AS TO INJUNCTION AGAINST AGENTS. 
See Conflict of Jurisdiction, 3. 
AMENDMENT. 
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1. Ifeither party is not satisfied with the answer of the 
Justice of the Peace to a certiorari, all the exceptions 
must be taken, or the traverse filed, before the case is 
called in its order for a hearing; and if such exceptions 
are not taken, or traverse filed, and the case is heard in 
the Superior Court upon the answer, and brought to this 
Court, and a judgment rendered, the parties are bound 
by that judgment, and neither party will be entitled to 
have an amended answer to the certiorari filed in the 
Superior Court after patton: of this Court. Wyatt 


Ni ATREE oics kicked cdeiccte cesldcee’ Ueewecdapicdlocnde mete 


2. Held, also, that it was not error for the Court below to 
allow the plaintiff’s declaration to be amended so as to 
charge the defendant with a knowledge of the unsound- 
ness of the slave, at the time of the sale. McAfee vs. 


Na <a cuvnddeceie sccebbcncnstuebede dacbubieds kaapanae eae 
3. When the parties are at issue on the facts set forth in 
an affidavitof illegality toan execution, the defendant 
in fi. fa., can not set up new grounds of illegality, not 
contained in his affidavit, Dever ve. Akin..c........0+ 


APPEAL. 


1. When an appeal is taken from the judgment of the 
Ordinary in allowing or refusing a homestead, as pro- 
vided by the Act of 1868, the whole case is brought 
up by the appeal, and either party may, in the appel- 
late Court, raise any objections or make any motion 
in relation ‘thereto, authorized by, law, as in other ap- 
peal cases from the Court of Ordinary. Lynch & 
POMONG 00. PAC. 5.0. cisihiie csdisiesstvad tees excseaen 


ARBITRATION. 


1, After an award has been made by arbitrators, and 


copies thereof are furnished to each of the parties, they 
may return the award to the next Superior Court, 
commenced and held in the county, after the award 
is made, whether the same js a Regular or Adjourned 
Term of the Cou :, and the same may be entered on 
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the minutes of said Court; and the complaint, that 
the award was entered on the minutes of the Superior 
Court at an Adjourned Term thereof, is not well 
founded, the more especially in this case, as the com- 
plaining party notified his adversary that he would 
file his objection to the award at the Adjourned Term 
of the Court. Chisolm vs. Cothran, et al.. .....0.0000-05 
_ 2. The Court below erred in not sustaining the demur- 
rer to the objections to the award, on the ground that 
the same were not made on the oath of the party ob- 
jecting tothe same, as required by the 4184th section 
of the Code. Ibid. 


3. Whether an award be illegal or not upon its face, is 
a question of law for the Court, and is not an issue to 
be submitted to a jury. Cobb vs. Morris, et al......... 

4. In an issue formed upon an allegation that an award 
of arbitrators was made under a mistake of the arbi- 
trators, the general merits of the controversy are not 
in issue, and it falls upon the party attacking the 
award to show the faet of the mistake, and it is not 
enough to show that the weight of testimony is against 
the award, and from thence infer a mistake. J bid. 

5. When there is a suit pending, and one of the parties 
dies, and the controversy is submitted to arbitration, 
between the survivor and the representative of the 
deceased, and there is an issue formed in the Supe- 
rior Court, under the Statute to prevent the award 
from being’ made the judgment of the Court, the sur- 
viving party is not a competent witness for himself. 
Ibid. 


6. Where there is a suit pending in any Court of this 
State, the parties may, under a rule of the Court or 
by agreement in writing, submit the dispute to arbi- 
tration, and to any number of arbitrators, and their 
award may be made the judgment of the Court where 
the suit is pending, even though the proceedings have 
not complied literally with the provisions of title 
28, chapter Ist, of the Code, since such an award is 
not strictly under the system provided by that chap- 
ts nie 00. WINANS: iv htc! sidteavesesstries vetsantn 


ARREST OF JUDGMENT. 


1. The failure to join, as plaintiff, in a suit, a joint con- 
tractor, who, as appears by the declaration, has no 
real interest as such plaintiff, is not a ground for ar- 
resting a judgment. Eagle Manft'g Co. vs. Wise..... 
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9. When there was a contract made, in September, 1864, 
to deliver to plaintiff certain cotton at the end of the 
war between the United States and the Confederate 
States, or at any time agreed upon by the parties, and 
the declaration alleged that no other agreement had 
been made, that the war had long since closed, that he 
had made a demand in May, 1866, and the plea set 
forth, that at the close of the war, to-wit, 1st of May, 
1865, the defendant tendered to the plaintiff said cot- 
ton, which, according to said agreement, was then to 
be paid, etc., that he had refused to receive it: Held, 
that from the whole record, there appeared sufficient 

evidence after verdict to sustain the writ, and a mo- 
tion to arrest the judgment was properly overruled. 
Ibid. 

3. Defendants were indicted for the offence of simple 
larceny, and charged with having wrongfully and 
fraudulently taken and carried away a certain “white 
hog,” without alleging the hog to have been of any 
value: Held, that by the common-law, at the time of 
our statute adopting the same, the value of the prop- 
erty, in an indictment for simple larceny, was required 
to be alleged and proved on the trial, and that that 
rule of the common-law is still of force in this State, 
and a failure to allege the value of the property, al- 
leged to have been stolen, in the indictment, is a 
good ground for arresting the judgment after the 
verdict. Davis et al. vs. The State.........cscecesevesees 229 


4. A motion to set aside a verdict, on the ground that 
one of the jurors was not upon the list required by 
law to be filed by the commissioners to revise the 
jury box, is an Objection propter defectum, and arises 
too late after the verdict, though the movant did not 
know the fact alleged until after the verdict. Gorm- 
B00; APOC 6 0s 0vicsscks levcciswccadsevadessbadeallneieen 253 
5. One bad count in an indictment is no ground for ar- 
rest of judgment: the verdict is to be presumed to 
have been found upon the hiss count. ‘(R.) Frain 
WO FRO DRG iiss sicdeess vicsckede’ ugvecbhvdiebcalidbueess 529 
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ASSIGNMENT BY BANK. 
See Distribution of Assets. 


ASSIGNMENT OF ERRORS. 
See page 421. 
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ATTACHMENT. 


1. Section 3210 of the Revised Code, providing for the 
attachment of an administrator or executor, who is 
actually removing or about to remove, the property 
of the deceased out of any county, does not authorize 
an attachment, on the ground that the executor or ad- 
ministrator is himself : actually removing. The affidavit 
must allege that he is actually removing the wae. 
or about to remove it. Holloway vs.Chiles.. i 


See Bankruptcy, 1 


See Garnishment. 


BANKRUPTCY. 


1. F. was declared a bankrupt, in the District Court of 
South Carolina, about the 1st of January, 1869.  R. 
& Company had obtained a judgment against F., in 
the District Court of South Carolina, for a debt due 
them by F., the bankrupt, on the 21st August, 1864. 
R. & Company sued out an attachment, in this State, 
against F., the bankrupt, based upon the judgment 
obtained against him in the District Court of South 
Carolina, which was levied, by a summons of garnish- 
ment, served upon B. & M., as garnishees. The at- 
tachment was taken out on the 8th of December, 1868, 
and served upon the garnishees the same day, about 
one month prior to the time F. was declared a bank- 
rupt. M., the assignee of the bankrupt, moved the 
Court to dissolve the attachment, on the ground that 
the same had been taken out within four months 
prior to the time F. was declared a bankrupt. The 
Court sustained the motion and dissolved the attach- 
ment: Held, that the judgment obtained in the Dis- 
trict Court of South Carolina could not be collected 
in this State, except by a suit thereon, at common- 
law, or by process of attachment, and that, in either 
case, the proceeding instituted to collect the judgment 
debt in the Courts of this State, was mesne process ; 
and that inasmuch as the 14th section of the Bank- 
rupt Act of 1867 déclares that the title to the prop- 
erty of the bankrupt shall vest in the assignee, al- 
though, the same is there attached on mesne process, 
as the property of the debtor, and shall dissolve any 
such attachment, made within four months next pre- 
ceeding the commencement of said proceeding, there 
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was no error in the judgment of the Court below, or- 
dering said attachment to be dissolved. Randell & 
ee ee TT ee eis 
9, Where property is levied on by a sheriff, under an 
execution from a State Court, and the defendant is ad- 
judged a bankrupt, and no proceedings are taken in 
the Bankruptey Court to compel the property levied 
on to be brought into that tribunal for distribution, 
the adjudication of bankruptcy, and the issuing of the 
ordinary writ of protection is no excuse to the sheriff 
for not proceeding to sell the property and raise the 
money. Sharman vs. Howell.........ccssecsecssseesceeece 


BANKS. 


See Distribution of Assets. 


BIGAMY. 


See Criminal Law, 6. 


BASTARDY. 


See Negroes. 
See Criminal Law, 3. 


BILL OF EXCEPTIONS. 


], When an injunction was granted upon the ex parte 


application of the complainant in the bill, which ex 
parte order, so granted by the Judge in vacation, was 
excepted to by the defendant, and brought up to this 
Court without having made any motion before the 
Judge to revoke or. dissolve the injunction, as provi- 
ded in the 3151st section of the Code: Held, that 
the granting of the ex parte order for an injunction 
was not such a judgment, decision or decree of the 
Judge, heard at Chambers, as entitles the defendant 
to except to the same, and bring it before this Court 
by writ of error under the 4192d section of the Code. 
Meenetin ve. Klewerbess..1s50sigseicecdecssesphsvesielings 


2. Injunction was granted upon an ex parte application. 


Answer was filed, ten days notice was given, and a 
motion was made to dissolve the injunction. Upon 
the hearing, the injunction was dissolved: Held, that 
a bill of exceptions did not operate asa supercedeas, 
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so as to keep the injunction of force. (R.) The Nacoo- 

chee HT, Mining Co. 08. Davis.......:ccccccreccoestsevcetad 309 
3. If exceptions be taken to said judgment, they should 

be certified, allowed, and entered upon the record, 

But no writ of error, as to them, can be heard in this 

Court, until after the final disposition of the cause in 

the Court below. (R.) Ibid. | 


4. A cause was called in its order upon the docket of 
this Court, and a motion was made to dismiss it, on 
the ground that the bill-of exceptions had not been 
certified and signed within thirty days after the de- 
cision was made at Chambers, and that no reason was 
given in the certificate of the Judge, why it was not 
signed and certified within the thirty days, as provi- 
ded by the Code, and this Court dismissed the writ 
of error, on that ground, and ordered the judgment 
of the Court below to be affirmed. On the next 
morning after the writ of error was dismissed, and 
‘before the minutes of the Court had been read and 
approved, the counsel for the plaintiff in error made 
2 motion to have the judgment of the Court, dismiss- 
ing the writ of error and affirming the judgment of 
the Court below, set aside and the case reinstated on 
the docket, and that a mandamus nisi be issued by 
this Court, to the presiding Judge, toshow cause why 
he should not state in his certificate the reason why 
he did not sign and certify the bill of exceptions, 
within the thirty days. The motion for a mandamus 
was in writing, and the truth of the facts stated there- 
in, was verified by the oath of one of the counsel in 
the case ; from which it appears, that the bill of ex- 
ceptions was presented to the Judge within the thirty 
days, but that he having objections.to some of the 
facts stated therein, did not return the same to the 
plaintiff, or his attorney, within ten days, as required 
by the Code, but retained the same in his possession, 
until after the expiration of thirty days, and then 
certified and signed said bill of exceptions, without 
stating any reason therein for his delay and failure to 
sign and certify the same, within the thirty days, as 
required by law: Held, that inasmuch as the Code 
provides, that if from any cause the bill of exceptions 
is not certified by the Judge, without fault of the 
party tendering the same, such party, or his attorney, 
shall apply at the next term of the Supreme Court, 
wherever it may be, and may, on petition, obtain from 
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said Court a mandamus nisi directed to such Judge, 
and, inasmuch as the Court, at the time of the adop- 
tion of the Code, held its terms at several different 
times and places in the State, the application for 
mandamus might have been made at any time during 
the next term of the Court, and as the terms of the 
Court have since been located at one place, and asthe 
present term of the Court is the next term held, since 
the bill of exceptions was tendered to the Judge, and 
no time specified either in the Code, or by the rules 
of this Court, within what time during the term of the 
Court, the mandamus shall be applied for, the plain- 
tiff in error is within the provisions of the Code, when 
he applies for a mandamus at any time during the 
term, as he has done in this case. Lane et al. vs. 
NR ic cicccecedidelevicade skivewtverdnbiiecumrauinedl 467 
5, Held further, that inasmuch as it is shown to this 
Court, during the term, by the oath of the attorney 
for the plaintiff in error, that the bill of exceptions 
was tendered to the Judge within the thirty days 
from the date of his decision at Chambers, and that 
itis not his fault that the same was not properly 
signed and certified, he is entitled to the manda- 
mus prayed for in his petition, and that the case be 
reinstated on the docket of this Court, and that the 
order dismissing the same be rescinded and set aside, 
in order that the plaintiff in error may not lose any 
of his rights in the case, by reason of the failure of the 
Judge to certify his bill of exceptions, as required by 
law. Ibid. 
6, A writ of error does not lie to an ex parte order for 
injunction granted in Chambers; there must first be 
a hearing upon a motion to vacate or modify the in- 
junction. (R.) Camfield et al. vs. Shaw.....cceveceeee 492 
7. The bill of exceptions not having been served, the 
writ of error was dismissed. (R.) Howell vs. Green. 510 
8. The bill of exceptions was not certified and sent up 
to this Court in accordance with law and rules of 
Court, and was, therefore, dismissed. (R.) Jones vs. 
NIN: oh:s'ineonuisieincie® cxveuatuadamepetaigdaacmnndamiaieanaean 542, 
9, If the bill of exceptions be not served upon defend- 
ant in error, or his counsel, within the time required 
by law, the writ of error will be dismissed. (R.) 
Watson et al. vs. Johnson et Gl......ssscersesccrsecccseeee 544 
10. Ifa brief of the oral and a copy of the written tes- 
timony in the cause, be not incorporated in the bill 


Vou. xt—47, 
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of exceptions, or be not attached to the bill of excep- 
- tions, as an exhibit, when it is presented to the Judge 
for his certificate, and identified as true by the signa- 
ture of the Judge thereupon, the writ of error will be 
dismissed. ‘Though the brief of evidence come here 
certified by the Clerk as part of the record, it is no 





part of the record. (R.) Doyal vs. Maxwell & wife.. 546 


11. The action of the Court below upon a collateral is- 
sue, is not reviewable by writ of error while the cause 
is pending below. Such a case being brought up, the 
writ of error was dismissed without prejudice to plain- 
tiff’s right to file a bill of exceptions pendente lite un- 
der section 4191, Revised Code. (R.) Doe ex dem. 


Herrin vs Grannis, Gdav’r,....sccsecsecvesccssccscscsessone 581 


12. It is the duty of the plaintiff in error to bring up 
the whole record of his case to this Court, and when 
there was a motion to set aside a judgment on the 
ground that the consideration of the debt sued on, 
was a horse to be used in the Confederate service, and 
the Court below, on proof, granted the motion, and 
the plaintiff in the judgment excepted, but failed to 
bring up any record of the judgment, or even to show 
its date: ‘ Held, that in favor of the decision of the 
Court below, this Court will presume, either that the 
judgment was obtained during the war, when such a 
plea would not have been allowed, or if since the war, 
on an erroneous ruling of the Court against the plea. 
Rapley 00. UB isasinvonesvepevasisenssrsiahyiserespasexhends 

13. Deficiencies in the record may be supplied by the 
recitals in the bill of exceptions. (R.) Williamson 
ths, PR wiccsenc nds sanrcn wedaysseian samnbhineruns veatiaat 

14, If the certificate as to the bill of exceptions be upon 
the record and not on the bill of exceptions, the writ 
of error will not be dismissed, if they. came to this 
Court in one envelope. (R.) bid. 

15. If several cases are stated exactly alike and the 
statement of one is copied into the bill of exceptions, 
it is sufficient to state how many other cases there 
were, and that the entries in them were the same as 
in the onecopied. (R.) Ibid. 


See pages 95, 121, 128, 152, 197, 387, 421, 704. 


BONA FIDES. 
See Damages, 6. 
See Equity, 6, 7. 
See Corporations, 4. 
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Bonp ror TiTLEs—See Ejectment, 1. 


BrieF oF EvIDENCE—See New Trial, 10. 


BurDEN OF Proor—See Practice, 3. 
By-Laws—See Corporations, 1. 


CarRiERS—See Common- Carriers. 
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CENTRAL RAILROAD AND BANKING COMPANY, 


See Railroads, 3 et seq. 


CERTAINTY. 


1. Aconfession of judgment for the sum of $......... , with 


interest and costs of suit, is not sufficient to sustain a 
judgment, signed up for a specified sum as principal, 
with interest, etc., as the shape of the confession 
shows that the parties had not agreed upon the 
amount with which the blank was to be-filled, or had, 
for some other reason, neglected to fill it; such judg- 
ment takes no lien on the property of the defendants, 
and an order of Court, amending the confession by 
filling the blank with the sum for which the judg- 
ment had been signed, will not create a lien on prop- 
erty purchased from the defendants, bona fide, prior 
to the date of such order. The record in such case 
was only notice of what it contained, and was not 
notice that there was any legal judgment against the 
defendants or any lien upon their property. Lee vs. 
Bi aisiannecnniitnneexsianias eebacemamdschadicgvalvvnnecuneih seed 


2. When there were three credits on the note sued on, 


56 





one tit. tn 
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one of which was uncertain and doubtful as to the 
amount and date thereof, and the jury found a verdict 
for the plaintiffs for principal, interest and costs: 
Held, that the verdict was not sufficiently certain, ac- 
cording to the facts in this case, to authorize a judg- 
ment to be entered thereon for any definite sum. 
Diabet 0b FRORGON 06: 5j -cinsvicsssecchteestaadumenen 
3, Where the defendant in an attachment claimed 
$980 88, and the bond and declaration followed the 
attachment, as to the amount, and the proof is such as 
to justify a verdict for that amount: Held, that a 
verdict of the jury for the plaintiff for $9.50 88 will 
be taken (nothing otherwise appearing) to be a ver- 
dict for $980 88, the amount sworn to and claimed 
by the plaintiff. Heinkin & Palmore vs. Barbery. .... 
' 4, It is the duty of the plaintiff in error to bring up the 
whole record of his case to this Court, and when there 
was a motion to set aside a judgment on the ground 
that the consideration of the debt sued on was a 
horse, to be used in the Confederate service, and the 
Court below, on proof, granted the motion, and the 
plaintiff in the judgment excepted, but failed to bring 
up any record of the judgment, or even to show its 
date: Held, that in favor of the decision of the Court 
below, this Court will presume either that the judg- 
ment was obtained during the war, when such a plea 
would not have been allowed, or, if since the war, on 
an erroneous ruling of the Court against the plea. 


Easly vs. Camp. oseecseseeees Wis ledhégdubiesecéusecabagtels 
See Charge of the Court, 1, 3, 5. 
CERTIFICATE. 


See Bill of Exceptions, 14. 
See Evidence, 21. 
See Lebellion, 3. 


' CERTIORARI. 


1, If either party is not satisfied with the answer of the 
Justice of the Peace to a certiorari, all the exceptions 
must be taken, or the traverse filed, before the case is 
called in its order for a hearing ; and if such excep- 
tions are not taken, or traverse filed, and the case is 
heard in the Superior Court upon the answer, and 
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brought to this Court, and a judgment rendered, the 
parties are bound by that judgment, and neither party 
will be entitled to have an amended answer to the 
certiorari filed in the Superior Court after the adjourn- 
ment of this Court. Wyatt vs. Turner ...secsceseesee ees 
2. The Superior Courts of this State may, by writ of 
certiorari, correct the error of an Ordinary who, in 
term time, on a contest with parties before him, grants 
letters of administration “pendente lite.’ Redd vs, 
DO NIG ss nennasensnsssinces sh sateen en cneeteowtoueensees sate 
3. The judgment of a committing Court, that the de- 
tendant be committed or give bond, etc., cannot be 
corrected by the Superior Court by certiorari. Hyden 
SRE cntavctecissxe sini coasanetregononiionaial 
4, When a magistrate, after a hearing, orders a prisoner 
under arrest to be committed, or give bond to appear 
at the Superior Court, to answer, it is illegal for the 
magistrate to give judgment against the prisoner for 
the costs, other than the costs of his own witnesses, 
and such illegality may be corrected by certiorari. Ib. 


CHARGE OF THE COURT. 


1. If a principle of law is clearly and distinctly read 
by counsel in the presence and hearing of the jury and 
the Judge in his charge says: “I charge you that the 
decision just read is law, without repeating it in the 
hearing of the jury, this is not error. It is sufficient 
if the law is given in charge so plainly that the jury 
can have no difficulty in understanding it, whether it 
is repeated in their hearing by the Judge himself, or 
read by another and sanctioned and charged by him 
as read, Dillon vs. McRae.......cccccccccecscscescecceess 

2. It is error in the Judge of the Superior-Court, in any 
case, civil or criminal, or in equity, during its pro- 
gress, or in his charge to the jury, to express or inti- 
mate his opinion, as to what has or has not been proved, 
or as to the guilt of the accused. Stephenson vs. T'he 
inane kn cievensnsipliys eukenehbemed atleast hekerencentiantes 

3. If there be statements in an answer in equity, not re- 
sponsive to the bill, and the Court charge the jury 

’ that the defendant’s answer, in response to the bill, is 
evidence, it is error in the Court, if it fail to charge 
that matter not in reply to the charges, is not evi- 
dence. The Court ought, either by specific mention 
of the points not responsive, or by general instructions, 
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according to the nature of the case, to point out to the 
jury the application of the rule to the bill and answer 
to the Court. Neal et. al., vs. Patten.....crcecsescesees 
4, A charge of the Court that does not harm the party 
complaining of it, is not a ground for a new trial, even 
though the charge be wrong. Dever vs. Akin......... 
5. The plaintiff brought his action for libel, upon the 
following publication: “ We have no reply to make 
to the statement of a lad who is convicted of perjury 
by the solemn oath of a gentleman whose veracity 
stands unimpeached and unimpeachable.” The Judge 
charged the jury on the trial, that to charge another 
in a printed newspaper, published and circulated in 
the county, “that he is convicted of perjury,” is ac- 
tionable, without proof of special damages: Held, 
that this charge, when applied to the facts of the case 
was not sufficiently full, as it was calculated to pro- 
duce an impression on the mind of the jury, that the 
legal effect of the publication was to charge the plain- 
tiff with the commission of legal perjury, which most 
probably caused them to find heavier damages than 
they would have found, if they had been instructed 
that the publication did not amount to a charge of 
legal perjury. Pugh vs. McCarthy... ... 06. ceecceveeees 
6. It is not error in the Court to charge the jury as to 
what constitutes a gaming table, and to say to them, 
after charging them that they were the judges of the 
law and the fact, that this did not mean that they 
might do as they please, or might disregard the charge 
of the Court. Brown vs. The State......cccceecesveeeee 


CHARTER—See Corporations. 
CoMMITMENT TrI1AL—See Res Adjudicata, 2. 


COMMON-CARRIERS. 


1, The plaintiff brought an action against the defendant 
as a common carrier, to recover the value of a certain 
quantity of lumber shipped on board a steamboat run- 
ning on the Savannah river, from the city of Augusta 
to Savannah, and it appeared from the evidence that 
the boat and cargo was lost by the carelessness of 
the engineer of the boat, and the defendant, on the 
trial, set up as a defence that he was not liable to the 
plaintiff for the loss of the lumber, under the provi- 
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sions of the Act of Congress of 3d March, 1851, 
which defense was overruled by the Court below on 
a motion for a new trial: Held, that as the steamboat 
was running on the Savannah river, which is within 
the limits and jurisdiction of this State, that said river 


is within the exception of the Act of Congress of 1851, - 


which provides “that the Act shall not apply to the 
owner or owners of any canal-boats, barge or lighter, 
or to any vessel of any description whatsoever, used 
in rivers or inland navigation,” and that there was no 
error in the Court below in overruling the motion for 
a new trial on the several grounds stated in the mo- 
tion therefor. Plant vs. Stovall......... shel ovat wcities 
. When A., at the approach of the Federal army to 
Columbia, South Carolina, in January, 1865, meet- 
ing the Charlotte, North Carolina, agent of the South- 
ern Express Company, requested him to take special 
charge of a box of silver which A. wished sent to 
Charlotte, end the box was shipped and receipted for 
by the agent at Columbia, directed by the owner to 
Mrs. Fitzsimmons, care of L. F. Bates, agent of the 
Southern Express Company, Charlotte, North Caro- 
lina, and the box was delivered to said agent by the 
Express Company, but was afterwards lost: Held, 
that under this evidence it was not error for the Court 
to charge the jury that if they believed the plaintiff 
had made Bates his own agent, and that the box had 
been delivered to Bates, the Company was discharged. 
Fitzsimmons vs. Southern Express Company.......+++ 
3. An understanding or custom between connecting rail- 
roads, that when the cars of one road are switched off 
upon the track of the other, the said other road is 
responsible for the freight, although receipts are not 
given till the freight has been examined, checked, and 
found all right, or the deficiency noted, is a good and 
valid custom between the roads, but under section 2058 
of our Code, does not bind the owner of the goods. 
The last company receipting for the goods “in good 
order,” is responsible to the owner if they are lost or 
damaged before examined and transferred to the con- 


necting road. Wallace, Superintendent, vs. Rosenthall 410 


CoNDITIONAL SALES—See pages 44-45. 


CONFEDERATE STATES. 
See Constitutional Law,1. See Rebellion. 
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Q(oNFEDERATE TREASURY NoTEs—See Payment. 
CONFESSION. 


1. When one charged with larceny was threatened by 
the owner of the goods to be “prosecuted for dam- 
ages,” and solicited to settle, and he replied that he 
would pay fifty dollars if it could be settled: Held, 
that this was not admissible to show the guilt of the 
defendant on an indictment for the larceny, the con- 
fession, if such it was, having been made under the 
hope of a settlement. Frain vs. The State......006..04 


CONFESSION OF JUDGMENT. 


See Certainty, 1. 
See Judgments, 4. 


Consent—See Insurance. 
CONFLICT OF JURISDICTION. 


1. It appeared that S. had instituted suit against E., in 
a Court of this State, to recover the sum of $5,000 00, 
alleged to be due the plaintiff by the defendant, and 
during the pendency of the suit in this State the 
plaintiff instituted a suit against the defendant E. in 
the Supreme Court of the State of New York, and 
held him to bail there, for the same identical demand 
for which the suit was pending in the Court of this 
State. A judgment was obtained by the plaintiff 
against the defendant, in the Superior Court of this 
State, in the suit instituted here, which judgment was 
paid off and satisfied by the defendant ; and a bill was 
filed by the defendant in that judgment against the 
plaintiff therein, alleging that, after the payment and 
satisfaction of the judgment obtained in this State, 
the said plaintiff fraudulently led the defendant in 
that judgment (now complainant), both by word and 
act, to believe that the suit pending against him in 
the New York Court would be abandoned, and thereby 
prevented him from making his defence thereto, as he 
otherwise should have done, but, with full knowl- 
edge that the judgment obtained in this State had 
been paid off and satisfied, afterwards proceeded in 
the New York Court and obtained a judgment there 
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. Ifa suit be brought in a State Court, and that Court, 
in the exercise of its proper powers, enjoins one of the 
parties to the suit before it from reducing his demand 
to a judgment until certain assets shall be marshalled 
and certain questioifs of priority in the distribution of 
those assets be settled, it is a violation of the injunc- 
tion for the person enjoined to attempt to escape the 
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upon the same identical demand. The prayer of the 
bill is that the defendant may be perpetually enjoined 
from enforcing that judgment so obtained in the New 
York Court against him and his securities on his bail 
bond: Held, that the States of the American Union, 
except for all purposes as specified in the Constitution 
of the United States, are, in legal contemplation, for- 
eign to each other, and that, as both parties are citi- 
zens of this State, a Court of Equity has jurisdiction 
over the person of the defendant to restrain him, by 
injunction, from enforcing the judgment obtained in 
the State of New York; it being contrary to equity 
and good conscience that the defendant should collect 
both judgments for the same demand ; that there is a 
clear distinction as to the power and authority of a 
Court of Equity, in this State, to restrain, by injunc- 
tion, the proceedings of a Court in another State, and 
the power and authority of the Court to restrain, by 
injunction, the personal action of a citizen of this State. 


In the one case, a Court of Equity, in this State, has’ 


no jurisdiction ; in the other, it has jurisdiction to re- 
strain the personal action of the defendant from en- 
forcing an unconscientious demand in another State 
in a proper case made; that the record now before 
the Court makes such a case. Comity between the 
Courts of the several States does not require the Courts 
of this State to assume that the Courts of the State of 
New York are any more competent to hear and de- 
cide the defendant’s claim and to do him justice than 
are the Courts of this State, to the jurisdiction of 
which the defendant has voluntarily submitted the 
same for adjudication; and the judgment of the 
Court below, dismissing the complainant’s bill, should 
be reversed. Engel vs. Schwerman,......cscevecccseeeees 


. When the Courts of this State and the Courts of the 


United States have concurrent jurisdiction over the 
subject-matters and parties to a controversy, that tri- 
bunal which first actually takes the jurisdiction will 
retain it. Hines & Hobbs vs. Rawson........... 
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affects of the injunction by commencing proceedings | 


to get a judgment in the Circuit Court. Courts of 
the United States and the State laws may punish any of 
the enjoined parties, or their agents, who thus act, for 
contempt of its process. b. 

4, A State Court cannot order a suit brought in a 
United States Court to be dismissed, or proceedings 
in it to be stayed, but it may punish its own suitors 
for disobeying its process of injunction by bringing 
such suit in contempt of said process, (See concur- 
ring opinions.) 6. 

5. The State Courts will not enjoin persons from pro- 
ceeding in the United States Courts, nor will the 
United States Courts enjoin suits in the State Courts, 
except to enforce obedience to process already issued 
against suitors already in Court. (R.) Bryan vs. 
RN OG cc scsxcciseasecatns onagamemeies + eats one 


CONSTITUTIONAL LAW. 
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1. When a suit was instituted by one partner against his — 


‘ copartners to recover his share of the proceeds or 
profits of the copartnership, and it appeared in evi- 
dence that the copartnership contract was for the pur- 
chase and sale of tobacco, for the mutual benefit and 
profit of the partners themselves, one of whom was to 
furnish the transportation of the tobacco from Au- 
gusta to Macon, and the partner who was to furnish 
the transportation of the tobacco made a contract for 
the transportation of the same with a Quartermaster 
of the Confederate Government, with the knowledge 
and consent of the other partners, to have the tobacco 

‘transported in Confederate Government wagons as the 
same were returning empty from the railroad depot, 
and agreed to pay for such transportation of the to- 
bacco either in bacon or Confederate money: Held, 
that this was not such an executory contract, made 
with the intention, and for the purpose, of aiding and 
encouraging the rebellion, as made it illegal and void ; 
that the intention and purpose of the contracting par- 
ties was to aid and benefit themselves, and not to aid 
and encourage the rebellion, and that the Court below 
erred in granting a new trial in the case on that 
ground. Huson vs. Roberts et dl....c.ccccseececeesceeees 

2, Under the former rulings of this Court, a decision of 
the Court below that the homestead is subject to the 
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payment of a judgment obtained prior to the passage 
of the Homestead Law, which does not fall within one 
of the exceptions mentioned in said Act, as construed 
by this Court, is erroneous. Pulliam et al. vs. Sewell 


3. It is a good ground of demurrer to a bill filed, to set 
aside a fraudulent deed to land, and praying posses- 
sion of the land, that it is not filed in the county of 
the residence of the defendant ; and it does not help 
the case that it is filed in the county where the land 
lies, and that the tenant of the principal defendant, 
which tenant lives on the land, is also made defendant, 
if no substantial relief is sought against said tenant, 
Taylor vs. Cloud e al......ccsecceesee S aunenesneneelne : 

4, When a defendant in execution filed an affidavit in 
accordance with the 7th section of the Act of 1868, 
known as the Relief Law, it was error in the Court 
to dismiss ‘the affidavit, on the ground that said Act 
was unconstitutional. He should have permitted the 
defendant to make the motion provided for in the 2d 
section of the Aet. Addison vs. Fayette.......cscccseen 


5. D. was indebted to F. for slaves bought of him, and 
F. was indebted to P. for land, and by mutual agree- 
ment of the three, D. gave his note to T., the amount 
of the several debts being the same. This is a nova- 
tion. The debt from D. to F. and F. to T. are at an 
end by the new contract between D. and F., and the 
consideration of this contract is, on the part of T., the 
satisfaction of his debt on F., and on the part of D. 
the satisfaction of his debt to F. Dever vs, Aiken..... 


6. Whether paragraph 11 of section 17 of Article 5 of 
the Constitution of Georgia, of 1868, is contrary to 
the Constitution of the United States,.and as to its 
construction. Quere. (R.) Branch vs. The Me- 
chanics Batk.......0ss.sesseoees Sitbneitedetiinuits tama 


7. Ajudgment inter partes is conclusive, as to all matters 
which were before the Court or by the laws governing 
the Court rendering the judgment must have been in 
issue before it, and it is not within the power of the 
General Assembly, under the Constitution, to autho- 
rize the opening of judgments so as to allow a rehearing 
of issues, which were, or by the rules of law, must have 
been heard by the Court rendering the judgment, but 
cross actions, equitable defenses, and rights which have 
accrued since the judgment do not come within this 
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rule, and it is competent for the Legislature to author- 
ize such defenses to be taken advantage of by a mo- 
tion in the nature of a bill in equity, to open the 
judgment and adjust the rights of the parties accord- 
ing to such equities. White vs. Herndon. White et 
Se MRE O6-: cava seasareesseinncheesiemismnlaaile 
8, The 2d and 7th sections of the Act of the General 
Assembly of this State, passed in 1868, for the relief 
of debtors and to authorize the adjustment of debts 
on principles of equity, so far as they permit the de- 
fendant in a judgment to open the same by motion 
and set up defenses thereto, which were, or by the law 
at the date of the judgment must have been in issue 
before the Court rendering the judgment, are in vio- 
lation of Article 9th, section 6th, and of Article 1st, sec- 
tion 21st of the Constitution of this State, but so far as 
said Act permits judgments to be opened by motion, 
so as to let in defenses arising since the date of the 
‘ same, or cross actions and defenses purely equitable, 
though existing at the date of said Act, is not uncon- 
stitutional, but is within the powers granted to the 
Legislature by the Constitution. Warner, J., dis- 
senting. bid. 

9, A. obtained judgment against B., in October, 1867, 
upon a note given during the war for “borrowed Con- 
federate money.” B., after the passage of the Act 
known as the “Relief Law,” filed his application to 
open the judgment upon the ground, among others, 
that in 1863 he tendered to A. the full amount of 
principal and interest due on the note, adding to that 
sum sufficient to make up the depreciation of said cur- 
rency, and that the non-payment of the debt was 
owing to the refusal of plaintiff to receive the money 
so tendered; that inin May, 1865, he tendered to the 
plaintiff the full value of said debt, according to the 
usual rule of scaling, in United States currency; which 
was refused, and that the non-payment of said debt 
at that time was owing to said refusal: Held, that 
this created an equity in favor of B., which by the 
strict rules of law in relation to tender, in existence 
at the time the judgment was rendered, he was not 
able to set up as a defense, and that the Act of the 
Legislature providing for the opening of the judg- 
ment to let in this equitable defence is constitutional. 
Warner, J., dissenting. Bonner vs. Martin......... 
10. The Stay-resolution of the General Assembly of 
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Georgia, of February, 1870, did not stop proceedings 

in its Supreme Court. (R.) Bazter vs. Abercrombie, 663 
11. In the proceeding against Road Commissioners be- 

fore the Superior Court, under 701st section of the 

Code (Act of 1866), for neglect of duty, it is error in 

the Judge to compel the defendants to answer under 

oath questions, the answer to which may subject them 

to a fine, forfeiture or penalty. Bryan et al. vs. The 

DR iiittcrctnmiiennninicunienticeumenlie 688 

‘12. In a motion to set aside a judgment within twelve — 

months after theadoption of the Constitution of 1868, 

as provided therein, for fraud, illegality or error of 

law, the movant must show fraud, illegality or error 

of law in the judgment. If he had a good legal de- 

fense thereto and failed, by his own laches, to plead 

it, and the judgment was right, under the case as 

made, it is not an illegal judgment in the sense of 

those words as used in the Constitution of 1868. 

Easley 08. Oamp.....ccrercsvesvssoscrssevcreserses ns Selle 698 


CONSTRUCTION OF STATUTES. 


See Common-Carriers, 1. 
See Transfering Cases to U. S. Courts. 


CONTINUANCE. 


1. This Court will not control the discretion of the Court 
below in refusing to grant a continuance of a motion 
to dissolve an injunction, on the ground that com- 
plainant is in bad health and unable to get up affida- 
vits to sustain it, when the case has been twice con- 
tinued for the same cause. Michell vs. Mitenell........ 11 

2. On the trial of a case, the defendant was sworn as a 
witness in favor of himself, and the plaintiff, in .re- 
buttal, introduced witnesses impeaching the general 
character of the defendant, showing that he was un- 
worthy of credit on his oath. The defendant moved 
the Court for a continuance of the case, on the ground 
of being surprised at the evidence offered, impeaching 
his general character as a witness, which the Court 
refused to allow. A verdict was rendered against the 
defendant, and there wasa motion for a new trial, upon 
that ground and because the verdict was contrary to 
the evidence and the weight of the evidence, and also 
on the ground of newly discovered evidence. The 
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defendant, on the trial, introduced two witnesses in 
support of his general character, and the newly dis- 
covered evidence set forth in the record is that of wit- 
nesses who would swear as to the defendant’s good 
‘character. The Court overruled the motion for a new 
trial: Held, that it was not error in the Court below 
in refusing the motion for a continuance of the case 
on the ground of the defendant’s surprise that his 
eneral character had been impeached, he having been 
a resident of the city and county where the suit was 
pending for several years preceding the trial. Lyn 
SS eee auaibdae guibiannide Sahih hnakeaboniniddd wid 
3, If a prisoner is forced to trial when too sick to have 
use of his faculties, a new trial will be granted. (R.) 
Pile: tec TRG Beitkas cevecctiiéasictvnsn cxintesdianeiiaens ; 
4, It is error in the Court, in a criminal case, to refuse 
to permit the defendant, on a motion to continue, 
to be sworn to prove that a witness has been sub- 
penaed, on the ground that the Court, from what 
has transpired in its presence, could not believe him 
on his oath. Jb. 


CONTRACTS. 


1. When a suit was instituted by one partner against his 
copartners to recover his share of the proceeds of 
profits of the copartnership, and it appeared in evi- 
dence that the copartuership contract was for the 
purchase and sale of tobacco for the mutual benefit 
and profit of the partners themselves, one of whom 
was to furnish the transportation of the tobacco from 
Augusta to Macon, and the partner who was to fur- 
nish the transportation of the tobacco made a contract 
for the transportation of the same with a Quartermas- 
ter of the Confederate Government, with the knowl- 
edge and consent of the other partners, to have the 
tobacco transported in Confederate Government wag- 
ons, as the same were returning empty from the rail- 
road depot, and agreed to pay for such transportation 
of the tobacco either in bacon or Confederate money : 
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Held, that this was not such an executory contract, ° 


made with the intention and for the purpose of aiding 
and encouraging the rebellion as made it illegal and 
void ; that the intention and purpose of the contract- 
ing parties was to aid and benefit themselves, and not 
to aid and encourage the rebellion, and that the Court 
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below erred in granting a new trial in the case on 
that ground. Huson vs Roberts et dl.......ccccesceveeees 


. Sims gave Cox his obligation, in rescision and com- 


promise of a former contract for the purchase of a 
plantation, by which he bound himself to deliver to 
Cox, at the railroad depot, on or before the first day 
of February, 1869, twenty bales of cotton in good 
order, averaging in weight four hundred pounds to 
the bale and averaging in quality middling, with the 
following guarantee: “And the said Sims guarantees 
to said Cox that the said cotton shall be worth to him 
sixteen and one-half cents per pound in the common 
currency of the country.” When the obligation was 
due, cotton was worth in the market twenty-six and 
one-half cents per pound. Sims tendered to Cox the 


- value of the cotton at sixteen and one-half cents per 


pound, Cox refused to receive the money, and sued 
for the then market value of the cotton: Held, that 
the sixteen and a half cents per pound was the dam- 
age stipulated by the parties, and Cox was not entitled 
to the market price as the measure of damages under 
this contract. Bieta, 06 Citi. ccs sgseesesecssseconsssnenas 


3. When there was a contract made, inSeptember, 1864, 


to deliver to plaintiff certain cotton at the end of the 
war between the United States and the Confederate 
States, or at any time agreed upon by the parties, and 
the declaration alleged that no other agreement had 
been made, that the war had long since closed, that 
he had made a demand in May, 1866, and the plea 
set forth that at the close of the war, to-wit, lst of 
May, 1865, the defendant tendered to the plaintiff 
said cotton, which, according to said agreement, was 
then to be had, etc., that he had refused to receive it: 
Held, that from the whole record there-appeared suf- 
ficient evidence after verdict to sustain the writ, and 
a motion to arrest the judgment was properly over- 
ruled. Eagle Manufacturing Co. vs. Wise..........0. 


4, A bill was filed by the complainants, as remainder- 


men, against the defendant, as tenant-for-life, praying 


for an injunction to restrain her from committing. 


waste. It was alleged in their bill that James Cald- 
well, in consideration of marriage, executed a deed 
of gift to the defendant to a tract of land, by which 
he “gave, granted and conveyed the said tract of land 
to her and to her heirs and assigns, to hold the same 
during her life time, and then said land to revert to 
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my heirs, both of her and my former wife ; provided 
that she shall have all she makes as her own each 
rear, to dispose of as she sees fit, and to hold said 
Jand in any manner belonging as aforesaid.” The bill 
was demurred to on the ground that, by the terms of 
the deed, an absolute fee simple title to the land was 
vested in the defendant, and not merely a life estate. 
The Court overruled the demurrer: Held, that the 
demurrer was properly overruled ; that, by a fair con- 
struction of the whole deed, it was the intention of 
the grantor to convey to the defendant a life estate 
only in the land, and that such is the legal effect 
thereof under the provisions of the Code. Caldwell 
Se NONE ED aiiasa. <0 iindsntadteoadocinlenseaainal 


See Corporations. 
See Insurance. 
See Promissory Notes. 


ConVEYANCES—See Contracts, 4. 


CORPORATIONS. 


1. When neither the charter of a corporation, nor any 
general statute, imposes on the individual members 
thereof a liability to pay its debts, such liability can 
not be imposed by a by-law of the corporation. And 
the fact that the individual members of the corpora- 
tion may have represented to the public that they were 
so liable, will not bind them as stockholders, nor will 
equity entertain a bill against them as stockholders, 
under such by-law, or on account of such representa- 
tions. Ifthey have incurred liabilities as individuals, 
disconnected with their corporate capacity, they should 
be proceeded against in their individual character and 
not in their capacity as stockholders. Reid et. al., vs. 
Eatonton Manufacturing Company... ..ccccccceceseeesens 

2, When the charter of a manufacturing company, im- 
poses no personal liability on the stockholders, the 
creditors trust the corporation, upon the faith of the 
capital stock, as the only means of repayment. And 
they have no right, after the corporation is dissolved, 
or has become insolvent, by reason of the destruction 
of its property by an army during war, to call upon 
the stockholders to account for dividends made in good 
faith, in the regular transaction of the business of the 
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company, from the incomes arising from the sale of 
articles produced by it, at a time when the company 
was prosperous, and its property held as capital stock, 
was considered ample for the payment of all its in- 
debtedness. Ib. 


. If the parties who used the factory for oné year, are 


due anything for rent to the corporation, a judgment 
creditor of the corporation has an ample remedy at 
law, and may reach it by process of garnishment. Jb, 


. Ifone be a bona fide holder of stock in a Railroad 


Company, and file a bill to enjoin the Company from 
making a purchase not authorized by the charter, it 
is not a sufficient reply to the bill, that the plaintiff 
is not in good faith seeking the interests of the Com- 

any, but is acting in the interests of a rival road, 
Each stockholder has a right to stand upon his con- 
tract, as provided by the charter. The Central Rail- 
road and Banking Company vs. Collins et. al.,......... 


. The banking powers of Central Railroad and Bank- 


ing Company, and the incidents thereto, expired on 
the 14th of December, 1868, and after that date, the 
general powers of the said Company to buy and hold 
real and personal property, and make contracts, are 
confined to such property and such contracts as are 
incident to the building, managing and maintaining 
the Railroad contemplated and provided for by the 
charter, and the purchase of stock in another, and 
especially in a rival Railroad Company, is outside 
of the objects of the charter. 0. 


. Neither the Central Railroad Company nor the South- 


western Railroad Company, is authorized, by its char- 
ter, to become a stockholder in other Railroad Com- 
panies, and a Court of Equity will, at the instance of 
stockholders in the roads, enjoin a purchase of such 
stock by said Companies. Jd. . 

A Railroad Company chartered for the purpose of 
building and maintaining a Railroad from Savannah 
to Macon, with general powers to purchase and hold 
personal estate, of any character whatever, is not 
authorized to become a stockholder in a Railroad 
from Savannah to Bainbridge. Such: purchase is 
wholly beyond the purposes of the charter. Jd. 


See Process, 2. 
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COSTS. 


1. When a magistrate, after a hearing, orders a prisoner 
under arrest to be committed, or give bond to appear 
at the Superior Court, to answer, it is illegal for the 
magistrate ‘to give judgment against the prisoner for 
the costs, other than the costs of his own witnesses, 
and such illegality may be corrected by certiorart. 
Hyden vs The State of Georgide....c0ecccsssecccssseseees 

9, After this Court has intimated its judgment upon a 
motion to dismiss a cause, counsel for plaintiff in er- 
ror may withdraw the record to save costs. (R.) Cam- 
field et. al., vs. ING vk cicivsncaccatibinivecsaaee 


CRIMINAL LAW. 


1. Two defendants were jointly indicted for the offence 
of simple larceny, and both were charged in the in- 
dictment as the actors or absolute perpetrators of the 
offence, and upon the trial of one of the defendants for 
said offence, the jury returned a verdict finding him 
guilty of simple larceny in the second degree: Held, 
that the finding of the jury was error, under the pro- 
visions of the Code, and that the Court below erred in 
not setting the verdict aside and granting a new trial. 

PE 0: TIO DBs ciccusisaasctcasiiseriievensslalieas 

2. Held, also, that the Court below erred in not allow- 
ing the witness, Sheridan, to relate all the facts to the 
jury as to how Paldo came by the money which was 
paid to the livery stable man for the hire of the wagon 
and mules. bid. 

3. A colored woman made an aiiidavit before a Justice 
of the Peace, charging the defendant with being the 
father of her bastard child, as provided by the 4664th 


section of the Code, and he was arrested by a war-. 


rant, issued by the Justice, and afterwards applied to 
the Judge of the Superior Court for a writ of habeas 
corpus, alleging that he was illegally arrested and de- 
prived of his liberty, on the ground that a colored 
woman could not swear a bastard child to its putative 
father, under the laws of this State. The Judge, on 
the hearing of the habeas corpus, refused to discharge 
the defendant from custody: Held, that under the 
present existing laws of this State, and especially un- 
der the provisions of the 1662d and 1664th sections 
of the Code, a colored woman may swear a bastard 
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child to its putative father, in the same manner as a 
free white woman may do, and that the same pro- 
ceedings should be had in the one ease asin the other, 
under the law in such cases made and provided ; ana 
that there was no error in the refusal of the Judge to 
discharge the defendant from his arrest, under. the 
proceedings had against him. Allen vs. Harris...... 
. Defendants were indicted for the offence of simple 
larceny, and charged with having wrongfully and 
fraudulently taken and carried away a certain “white 
hog,” without alleging the hog to have been of any 
callens Held, that by the common law, at the time 
of our statute adopting the same, the value of the 
property, in an indictment for simple larceny, was 
required to be alleged and proved on the trial, and 
that that rale of the common-law is still of force in 
this State, and a failure to allege the value of the 
property, alleged to have been stolen, in the indict- 
ment, is a good ground for arresting the judgment 
after verdict. Davis et al. vs. The States .....s-.cssees 
. An indictment for bigamy must allege that the first 
marriage was lawful, or set forth such facts as will 
amount to such an allegation. King vs. The State... 

. The Act of March 7, 1866, (Code, 1665,) confirms, 
for all civil purposes, the marriage of persons of color, 
living togetheras man and wife at the date of the Act, 
and if, after said Act, such persons continue to live 
together as man and wife, it will be bigamy for one 
of them to marry a third person, knowing that the 
wife or the husband, thus made,by said Act a lawful 
wife or husband, is still living, sae is still the lawful 
wife or husband. Ibid. 

. One bad count in an indictment is no ground for ar- 
rest of judgment: the verdict is to be presumed to 
have been found upon the good count. (R.) Frain 
ik Rak sect nuns mene savidensiareccakicadexrcsnecenl 
. A proceeding against a Road Commissioner under 
section 701st of the Revised Code is not technically a 
criminal proceeding, but a proceeding against a pub- 
lic agent for neglect of duty. And the presentment 
of the grand jury, mentioned in said section, need not 
be in the form required in a presentment of a person 
for a violation of the criminal law of the State. In 
such case the Road Commissioner is not entitled to 
demand a trial by Jury: pemenitindl etal. vs. The 
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9, In the proceeding against Road Commissioners before 
the Superior Court, under 701st section of the Code 
(Act of 1866), for neglect of duty, it is error in the 
Judge to compel the defendants to answer under oath 

uestions, the answer to which may subject them to 
a fine, forfeiture or penalty. Bryan et al. vs. The State 

10. A table, on which or over which is a hollow globe, 
containing balls or numbers, the drawing out of 
which determines which of several parties shall take 
a “pot,” to which each has contributed, is a gaming 
table, under 4465th section of the Code, and one who 
keeps and presides at the same, that playing and bet- 
ting for money may be done thereat, is guilty of keep- 
ing a gaming table. Brown vs. The State.......0.ceeee 

11. It is not error in the Court to charge the jury as to 
what constitutes a gaming table, and to say them, 
after charging them that they were the judges of the 
Jaw and the fact, that this did not mean that they 
might do as they please, or might disregard the charge 
of the Court. Ibid. 


CURRENCY. 
See Payment. 
CUSTOM. 


See Common-Carriers, 3. 
See Distress- Warrant, 6. 


DAMAGES, 


1, As the rule has been repeatedly announced, and is 
well known to the profession, this Court will award 
damages in cases brought here which clearly fall 
within it. Holland vs. Brooks.....c.ccccsccecsscesssceee 

2. Held, further, that this is a proper case in which 
damages should be awarded, as provided by the 4221st 
section of the Code. Howser vs, Evans........0.sseeee 

3, When, in the opinion of this Court, from an inspec- 
tion of the entire record, the case has been brought 
up here for delay only, damages will be awarded as 
provided by the 4221st section of the Code. Rhodes 
Be OE OE, gi sidasckvmnaenssoxscanaeeese ee 

4, Where the editors of two newspapers are engaged in 
a quarrel, conducted in the daily issues of their pa- 
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pers, in bad temper and bad taste, on the question 
who has the largest city circulation, and their em- 
ployees volunteered to take part in the strife, and one 
charged an employee of the other, who was aiding in 
the quarrel, with theft and duplicity, and the other, 
in turn, charged that the employee of the first has 
been convicted of perjury, by the solemn oath of a 
gentleman whose veracity stands unimpeached and 
unimpeachable, and the latter brought suit for a libel 
on the charge contained in that published reply: 
Held, that the jury in such case, should give nominal 


damages only. Pugh vs. McCarty......s.csee cseceesens 444 


5. While the jury should give such damages in an ac- 
tion for libel, for a wanton assault made on an inno- 
cent person, as will fully compensate him for all his 
mental suffering and other injury, and will tend to 
check the licentiousness of the press, the same rule 
does not apply when those who conduct the press are 
voluntarily and mutually engaged in the publication 
of libelous matter concerning each other, and one sues 
and the other does not; while the action is maintain- 
able, the damages should be rendered according to the 
circumstances of the case. Ibid. 

6. In an action of trespass for cutting timber on vacant 
land, when it is proved that the defendant, in good 
faith, believed it was his own land, the verdict, if for 
the plaintiff, ought to be only for the actual damages 


proven. The Yahoola River Mining Co. vs. Irby..... 4 
DELAY. 
See Damages, 1, 2, 3. 
DEVASTAVIT. ” 


See Administrators and Executors, 1. 


Discovery—See Equity, 3. 


DISCRETION OF JUDGE. 


See Continuance, 1 
See New Trial, 2, 3, 4, 5, 7. 


DISSOLUTION OF GARNISHMENT. 
See Garnishment, 3. 
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INDEX. 
DEMAND OF POSSESSION. 


If the obligee in a bond for titles to land fail to pay the 
purchase money within the time specified by the agree- 
ment between the parties, the legal title remains in the 
obligor, upon which he may maintain ejectment with- 
out demand of possession or notice to quit. Day vs. 


NR ic snn ony nncepnsvahnnengnnehenecitnieineiiass 


DISTRESS WARRANT. 


_ When property was levied upon by a distress-warrant 
for rent, and the defendant filed his affidavit, under 
section 4012 of the Code, and gave security for the 
eventual condemnation money, and the property was 
replevied by him, and upon the trial the jury found 
for the plaintiff, it was his right to sign up judgment 
on that verdict against the defendant and his securi- 
ties for the amount of the verdict as “eventual con- 
demnation money,” and it was error in the Court to 
set aside the execution issued upon such judgment. 
Waa ee, Thaler dh: Ghandi iccccticdicbiveeietietiie 
2. In such case it is the duty of the levying officer to 
return the bond with security to the Superior Court, 
where the issue is to be “tried by jury, as provided 
for the trial of claims,” and the Court should cause 
the same oath to be administered to the jury as in 
claim ‘cases. Ib. 

3. An affidavit that one is “justly indebted” to another 
so many dollars for rent, is an affidavit that said rent 
ipduc. Scrugge vs. GibeoWis.isiciscccvevsssctascdcccssanei 

4, A distress-warrant in favor of two administrators, 
may issue on an affidavit of one. Id. 

5, It is not necessary, in an affidavit, to procure a dis- 
tress-warrant for rent due, to specify the particular 
premises out of which the rent arises. Jb, 

6. Where there was an agreement between A and B that 
B should cultivate A’s land, but there was nothing 
said about the price, or the amount of the rent, and it 
was proven that there was a custom in the neighbor- 
hood to rent land for one-third of the corn and one- 
fourth of the cotton to the landlord : Held, that there 
was an implied agreement to pay rent, according to 
the custom, and a distress-warrant would lie under 
section 4010, by the landlord, on his ‘making affidavit 
of a specific sum due. WARREN, J., dissents as to 
the 6th head note. Jo. 


— 
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DISTRIBUTION OF ASSETS. 


1, When the charter of a bank makes each stockholder 
individually liable for the redemption of the bills of 
the bank in the proportion which his stock bears to 
the whole capital stock of the bank, or to the whole 
indebtedness of the bank, a stockholder who has re- 
deemed, by purchase or otherwise, an amount of the 
bills of the bank, as large as his personal liability, is 
no longer liable, and when sued as a stockholder, he 
may plead that fact, and tender the bills in Court as 
a complete defense. If the amount of bills redeemed 
by him are less than the whole amount of his liability, 
they are good as a defense pro tanto. Belcher et al. vs. 


I intiextcassestscpcunsiermeuiinniaininditindell 
. When a distribution of the assets of an insolvent bank 
is made in a Court of Equity, and some of the bill- 
holders have paid par for their bills, and others have 
bought them up at a heavy discount, each will receive 
his part of the whole amount of the assets upon his 
bills, in proportion to the amount he paid for them. 
As the Code provides that a debtor to the bank mak- 
ing payment to the Receiver in such case, shall not 
pay the debt in the bills of the bank at a larger sum 
than he gave for them, if he bought them for less than 
par value, a bill-holder in thedistribution of the fund 
will be held to the same equitable and just rule. And 
he must be a bona fide holder of the bills, and must 
state or show, as accurately as possible, the time when 
they were purchased, from whom they were purchased, 
and the amount paid, and in what paid; and each 
claimant has the right to contest the showing made 
by every other one as to the quantum of consideration 
paid for the bills. Ibid. ' 

. When the bank is insolvent, distribution is to be 
made in the same order as prescribed in case of ad- 
ministration, to the extent applicable, except when 
special preference or postponement is given by law. 
In case of administration, creditors failing to give no- 
tice of their claims within the time specified after the 
publication of notice by the administrator, lose no 
right to share equally in the distribution of the fund 
with other claims of like dignity, if they have brought 
their claims to the notice of the administrator, before 
distribution is made. They only lose the right to 
equal participation when the fund is distributed after 
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the time fixed by the notice, and before they give no- 
tice of their claims, and the right to hold the admin- 
istrator personally liable in such case. Apply this 
rule to the distribution of the assets of the insolvent 
bank in the hands of the Receiver, and he is bound 
to distribute the fund to all creditors of equal dignity 
in proportion to the amount of their respective claims. 
If notice is not given by any such creditor within six 
months after the publication of the notice required by 
law to be given by the Receiver, and the fund is dis- 
tributed by the Receiver before he has notice of other 
claims, he is not personally liable, and the creditors 
to whom payment was made, are not liable to refund 
or contribute to those who did not give the notice 
within the six months. But he is bound to make the 
distribution among all the creditors whose claims are 
of equal dignity, in proportion to the amount due 
each, provided they give notice of their claims before 
the distribution is made. J bid. ‘ 

4, In such distribution special preference is given by law 
to bill-holders over other creditors of the bank, and 
the distribution is to be made among all bill-holders 
whose bills have been brought in before distribution 
made, in proportion to the amount of the just claim 
ofeach. bid. 

. The stockholders of the Bank of Celumbus are de- 
clared by the charter to be personally, individually 
and severally bound for the payment of the bills of 
the bank, without suit against the bank, to the cred- 
itors holding bills unpaid, in the proportion that the 
stock subscribed for by each bears to the whole stock 
of said bank. Under this provision of the charter the 
stockholders are sureties for the payment of the bills 
of the bank liable to be sued separately, but they are 
not partners with the bank, and the law governing 
in case of partnership is not applicable. Ibid. 

6. Stockholders, who are bill-holders, share in the dis- 
tribution of the fund as other bill-holders. But if the 
amount of the bills redeemed or owned by them, is 
reduced in this way below the amount of their liabil- 
ity they can only set up the amount of their bills re- 
maining unpaid as a defense to suits brought against 
them on their personal liability, and if they have not 
bills enough to meet their whole liability, they are 
liable for the deficiency. Ibid. ; 

7. Several judgment creditors held executions against 
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the same defendant, and Sessions, the oldest judgment 
creditor, levied his execution upon the land of the de- 
fendant, which was sold at sheriff’s sale for $3010 00, 
which amount was not more than sufficient to pay off 
Sessions’ fi. fa., who, at the sale, became the purchaser 
of the land. After the sale the sheriff was notified to 
hold up the money by the attorney for the junior 
judgment creditors. At the next term of the Court a 
motion was made calling on the sheriff to show cause 
why he should not credit the amount of the sale of 
the land on Session’s fi. fa. This motion was resisted 
by the attorney for the junior judgment creditors, on 
the ground that Sessions had promised Hendry, the 
defendant in fi. fa., that if he would not move to have 
the judgment opened under the Relief Law, nor at- 
tempt to have a homestead laid off on the land, but 
allow the land to be sold under his judgment, and if 
he should become the purchaser thereof, at the sheriff’s 
sale, he, would convey to the family of defendant a 
certain described portion of the land, but if he should 
not become the purchaser of the land, he would pay 
the defendant $1,500 00 of the proceeds arising from 
the sale of the land. There is no dispute as to the 
fairness of the sale, or that the land was not sold for 
its full value. The Court ordered Sessions’ fi. fa. to 
be credited with the amount of the sale of the land, 
less the costs, commissions of sale, etc.: Held, that 
upon the foregoing statement of facts, there was no 
error in the judgment of the Court below ordering 
Sessions’ fi. fa. to be credited with the amount for 
which the land sold, the same being the oldest fi. fa. 
in the sheriff’s hands. Parkerson vs. Sessions......++. 


DISTRIBUTION OF ESTATES. 


. Judgments which were legal, valid, subsisting judg- 
ments at the time of the testator’s or intestate’s death, 
are to be paid according to their priority of lien at 
that time, and if such judgments should afterwards 
become dormant, and be revived before the assets of 


the estate shall have been distributed, such revived | 


judgments will relate back, as to the order of pay- 
ment, to the exact position which such judgments oc- 
cupied at the death of the testator or inestate, and are 
to be paid according to the priority of lien as the same 
existed at that time. King vs. Morris et. dl.,....00+ « 
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9, Railroad stock, under our law, is personal assets. The 
Southwestern Railroad Company, et. al. vs. Thomason 


DORMANT JUDGMENT. 


1, On the trial of a scire facias to revive a dormant 
judgment, the defendant therein offered evidence to 
prove that the notes upon which the judgment was 
obtained were paid off before the rendition of the judg- 
ment, which evidence was rejected by the Court: Held, 
that the evidence so offered, without more, was pro- 
perly rejected by the Court below Camp vs. Baker 

2, A judgment foreclosing a mortgage, is not within the 
Acts providing forthe dormancy of judgments. Horton 
CT Fhe sa. vn on ices icnevn dathvaddnassnanaiion 

3. The Act of March 6th, 1856, providing that judg- 
ments shall be presumed paid off and satisfied, upon 
which no execution shall issue in seven years from the 
date of the judgment, or, if an execution has issued, 
if no entry be made on the same, within seven years, 
does not render said judgment dormant, but satisfied, 
and was suspended by the various Acts from 1860 to 
1365, suspending the statutes of limitations. Jb. 


DOWER. 


1, The widow is entitled to dower out of all lands of which 
her husband was seized and possessed at the time of 
bie death. Dry 08: Solematc« .0.<ccccecsses sesmersonnasets 

2. When the deceased entered into a contract for the sale 
of the land in his lifetime, and gave bond for titles, 
and the purchase-money was due and unpaid at the 
time of his death, and part of it is still due, the legal 
title remained in the vendor, and the purchaser held 
the land in subordination to the right of the vendor, 
who was, in contemplation of law, seized and possessed 
of the land at his death, and his widow was entitled 
to her dower out of it. Ib. 

3, A creditor of the intestate has such an interest in the 
question, as that, under the Act of 1863, (Code section 
3974) he may appear and file objections to a return of 
commissioners, appointed at the instance of the widow, 
to lay off and assign to her dower in the lands of the 
decensed. ‘Ciarter ve Dawvtt..c0..sccsccdcscestveverdsededens 

4. When there is a legacy of the income of $50,000 
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Charleston City stocks to a widow for life, in lieu and 
in bar of dower, the widow is put to her election as 
to the legacy or dower in all the real estate of which 
the testator dies seized, whether said real estate passes 
under the will or not. If she elect to take the legacy, 
she has no further interest in the real estate, either 
by way of dower or by way of a child’s part in lieu 
of dower, and this whether the realty passes by the 
will or wot, Gibbon et. al., v8. Gibbon....ceccsceececees 


EJECTMENT. 


. If the obligee in a bond for titles to land fail to pay 
the purchase-money within the time specified by the 
agreement between the parties, the legal title remains 
in the obligor, upon which he may maintain eject- 
ment without demand of possession or notice to quit. 
i TR so ssrrcnestncevkcciecaginntiianninsiieesacdod 
. When the head of a family applied to the Ordinary, 
by petition, to have a homestead set apart for his 
family, under section 2013 of the Code, accompanied 
by a schedule of his property ; and the land was sold 
at sheriff’s sale pending this application ; the pur- 
chaser at such sale, with notice that such application 
was pending, took ‘the property under section 2018 of 
the Code, subject to the incumbrance of the homestead 
when properly laid off. Kilgore vs. Beck et. al.,. 

. The existence, genuineness and contents of a "deed 
shown to be lost or destroyed, may be proven by a 
certified copy of the record of it, if it has been prop- 
erly and legally probated for record. Eady vs. Shivey 


ELECTION. See Wills, 8. 
EMANCIPATION. See Wills, 1 
EQUITY. 


. On the 10th day of September, 1863, Pinckard con- 
veyed by deed a tract of land, in the county of Monroe, 
to Gauladett, in his own right, as to one-third there- 
of, and to Gauladett, as trustee of Mrs. Hardee and 
her children, and Mrs. Irwin and her children, as to 
the other two-thirds, Mrs. Hardee and Mrs. Irwin 
being the daughters of Gauladett. By the deed of 
conveyance, Gauladett, the trustee, is expressly autho- 
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rized and empowered, without an order of Court, to 
sell and dispose of said property at such times and on 
such terms as he may deem best for the interest of his 
said cestui que trusts, and to reinvest the same in such 
property as may be most for their benefit. On the 
9th day of November, 1866, Gauladett bargained, 
sold and conveyed, by deed, to Rhodes, the tract of 
land, conveying his individual interest therein, as well 
as that of his cestut quetrusts, as trustee, as authorized 
by the original deed of conveyance from Pinckard, 
for the sum of $5,000 00, and took Rhodes’ note for 
the purchase-money, payable to himself, and as trustee 
as aforesaid, or to his order, at any of the banks of 
Savannah, due on the first day of January, 1868, the 
payment of which note was secured by a mortgage on 
the land conveyed. Rhodes went into the possession 
of the land, and has remained in the undisturbed en- 
joyment of the same. The note not having been paid 
at maturity, the mortgage was foreclosed without any 
defence having been made thereto, and a suit at com- 
mon-law was also instituted on the note by the trans- 
feree thereof, and a judgment was obtained thereon 
without any defence having been made thereto in that 
suit. Afterwards, on the 29th of July, 1869, Rhodes 
filed his bill on the equity side of the Court, praying 
for an injunction to restrain Gauladett, in his individ- 
ual capacity, and as trustee, from the enforcement of 
said judgment, and also to restrain the transferee of 
said note, in whose name the judgment had been ob- 
tained, from enforcing the collection of the same, on 
the averred grounds that Gauladett, the trustee, had 
committed a breach of trust in negotiating the note, to 
the prejudice of the interests of his cestut que trusts, 
that the proceeds thereof, when paid by him in satis- 
faction of the judgment, would not be applied for 
their benefit by the trustee, and that as he (Rhodes) 
did not know these facts until after the rendition of 
the judgment, he fears that he will not be protected 
in the payment of the judgment as against the claims 
of the cestui que trusts, for the alleged breach of trust 
on the part of the trustee, without the decree of a 
Court of Equity in his behalf, inasmuch as the plain- 
tiffin the judgment received the note on which the 
judgment was obtained after the same became due. 
- The injunction, as prayed for, was granted, and on 
a motion to dissolve the same, on the coming in of 
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the answers of the defendants, the Court dismissed 
the bill for want of equity: Held, that the judgment 
‘of the Court below, dismissing the complainant’s bill 
for want of equity, was right, and should be affirmed. 





Rhodes va. Galadett et. al.,...ccccecccsscscccccsccccessoess 212 


See Evidence, 2. 
EQUITY. 


2. When A sold to B a parcel of land, taking B’s note 
for the purchase-money, and giving him a bond for 
titles when the notes were paid, and B, with the ¢on- 
sent of his wife, paid one of the notes with money be- 
longing to her separate estate, of which he was trus- 
tee, and A brought suit on the other notes, with in- 
tent to get judgment, file a deed, and sell the land, 
under 3604th section of the Code, and a bill was filed 
by the trustee for the children of the wife, she having 
died, setting up these facts, alleging that the land 
will not pay the balance due, and claiming that the 
trust money invested in the land should be first paid, 
and praying an injunction to restrain A from taking 
judgment on his notes till the rights of the parties 
should be settled by a decree, and A answered the 
bill, denying any knowledge, on his part, of the trust, 
or any notice that the money paid was trust money: 
Held, that it was not error in the Court below to dis- 
solve the injunction on the coming in of the answer. 
Cy 6 Cetin he Masai oon isco sasunsascensatzgmese 
. F., having the control of certain convicts, hired them 
for a certain fixed price per day to B., who represen- 
ted himself as a mere agent for C., and promised that 
himself and his brother, whom he represented asagent 
for C., would see to it that a correct account of the 
days should be kept, and the brother afterwards _be- 
came a partner with F. in the hiring of the convicts 
from the State, representing that he was the agent of 
C. in the work at which the hands were to be engaged 
at a fixed salary, one-half of which he agreed should 
gotoF. F. filed a bill against B. and his brother, 
and others, alleging that in fact B. and his brother 
were not agents of C., but were acting for a partner- 
ship of which they were themselves, with the other 
defendants, members, charging also that a correct ac- 
count of the days the convicts had worked had not 
been kept, and that the brother of B., in fact, got no 
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salary, but was.a partner, and praying that the whole 


contract be treated as null, in consequence of the fraud, 
and that the partnership be compelled to account to 
him for the profits made by the labor of the convicts: 
Held, that, as under the charges under the bill, B.’s 
brother was a partner of F., and also of the other 
firm, equity had jurisdiction to compel a discovery of 
the true number of days the hands had worked, and 
an account therefor according to the contract, as well 
as to compel an account to F. from the firm for the 
one half of the salary of B.’s brother represented him- 
self as receiving. Printup et al. vs. Fort......00: cece 


4, Held further, That as it did not appear that F. had 


been defrauded in the contract of hiring by the false 
statements of B. or his brother, or had been induced 
by such false representations, to hire the convicts for 
less than he would otherwise have taken for them, he 
had no right to have the contract treated as null, and 
be let in to share the profits which the partnership of 
B. and the others had made by working the hands. 
Ibid. 


5, A Court of Equity will not entertain a bill. to mar- 


6. 


—~I 


8, 


shal assets, on the ground that there are numerous 
claims against the estate, or that the estate is insol- 
vent, or that the claims are charged to be complicated. 
There must be claims of doubtful right to be settled, 
or danger of serious injustice or other complications, 
in which the law, under the ordinary legal tribunals 
is incompetent to do adequate justice, and this must 
appear from the facts set forth, before a Court of 
Equity will interfere. Bryan vs. Hickson et al........ 
In the exercise of its jurisdiction to correct mistakes, 
equity will grant relief between the original parties 
and their privies in estate or in law, except as against 
bona fide purchasers without notice, and a judgment 
creditor does not, for this purpose, occupy the position 
of such a purchaser. Burke et al. vs. Anderson........ 


. Sections 1947 and 1948 of our Code regulating the 


rights of liens existing by operation of law against 
unrecorded or defectively recorded mortgages, does 
not change the rule in equity as to the mistakes inthe 
instruments themselves. Such mistakes are still re- 
lievable except as against bona fide purchasers with- 
out notice. Ibid. 


It is a part of the public policy of the State, as indi- 
cated by the charter of several Railroads from the 
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seaboard to the interior to secure a reasonable compe- 
tition between said roads for public patronage, and it 
is contrary to that policy for one of said roads to at- 
tempt to secure a controlling interest in another, and 
any contract made with that view, will be set aside by 
a Court of Equity as illegal, beyond the objects of 
the charter, and contrary to the public policy of the 
State C.R. R. & Banking Co. vs. Collins et al...... 


EQUITY JURISDICTION. 
See Injunction, 5. 
EQUITY PRACTICE. 


1. Where there is a bill of interpleader, and the de- 
fendants answered, admitting on both sides the fact of 
the dispute, and the absence of any interest in the 
stakeholder, the Court will, if possible, take such ac- 
tion as will protect the stakelrolder, without delay, 
leaving to the parties disputing to litigate between 
themselves as to their rights. Perkins and Littlefield 
ETT A hg cos stich naviqinbhilevsnassceenaien ide 

. When a bill of interpleader was filed in Fulton Supe- 
rior Court, by an attorney-at-law, setting forth that 
under a contract with one member of a dissolved part- 
nership, he had collected money in the name of the 
firm, that he had received notice from each of the part- 
ners, not to pay it to the other, and that one of the 
firm had moved a rule against him, in Fulton Supe- 


rior Court, to compel him to pay the money to that’ 


one, and it appeared that none of the parties lived in 
Fulton county, but that one resided in Columbia, one 
in Burke, and onein Glynn, and that the attorney was 
ready to pay the money. Held, that on the coming 
in of the answers admitting these facts, the Court 
ought, on motion, to have ordered the money paid by 
the attorney to the party with whom he had contracted, 
on his giving bond, in double the amount, in the 
Clerk’s office of Fulton county, with good security, 
approved by the Clerk, payable to the other partrers, 
to account to them for the same, and to have dismissed 
the bill, leaving the parties to litigate, before the 
proper tribunal, having jurisdiction of them, their 
rights in the matters in dispute. Ibid. 

3. When an administrator, without authority, disposed, 
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at private sale, of Southwestern Railroad stock, and 
the same was, by direction of the administrator, trans- 
ferred to the purchaser on the books of the company, 
and it is not known to the heir who is the present 
holder of the stock: Held, that as the company is 
bound to pay the dividends to the true owner only, it 
js a proper party to a bill filed to discover the present 
owner, and praying a retransfer of the stock and an 
account of the dividend. The Southwestern Railroad 
Company et. al., vs. Thomason et. Al.....cessseeseneeeseees 

4, Held further, that the present holder of the stock is 
also a necessary party, and when discovered by the 

- answer, he must be proceeded against as such before 
any final decree can be had, either as to the transfer 
or the dividends. Ibid. 


See Evidence, 13. 
ESTOPPEL. 


See Administrators and Executors, 1. 
See Wills, 10. 


EVIDENCE. 


1, A copy of a verdict in an equity cause, unaccompa- 
nied by the bill, answer, and other parts of the record, 
isnot evidence. Mitchell vs. Mitchell.......seseseecesees 

2. When the grantees are volunteers, the donor, who has 
conveyed a tract of land by deed to the donees, and 
files his bill to have the deed reformed, is entitled to 
relief if he can clearly show that he acted under a mis- 
take as to the line of the lot, and that he did not be- 
lieve that that which he conveyed included his dwell- 
ing-house and the cleared lands adjoining it, and did 
not intend to convey the dwelling-house and cleared 
lands. But his own testimony as to his intention and 
mistake should not be held sufficient without corrob- 
orating circumstances. In such case relief will be 
granted when the evidence is satisfactory that the 
grantor acted under a mistake, though the grantee 
was not cognizant of the mistake at the time of the 
conveyance, and the injunction should have been en- 
forced till the trial. bid. 

3. An action was brought by the plaintiff against the 
defendants for wrongfully depriving him of a mule 
and seventeen gallons of syrup, in the year 1864, and 
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the defence set up was, that the defendants took the 
property from the plaintiff when acting under orders 
of the officers of the Confederate Military Govern- 
ment, and the Court dismissed the case, on its own 
motion, without giving the plaintiff an opportunity 
to go before the jury and have the question of fact 
tried by them, whether the defendants were, at the 
time of the seizure of the property, bona fide acting 
under military orders or not: Held, that it’ was error 
in the Court to dismiss the plaintiff’s case in the man- 
ner stated in the record, that the Court should have 
submitted the evidence to the jury, and charged them 
as to the law applicable to the facts proved on the 
trial. Brakebill vs Leonard ef dl.......sscsscscssccevoens 
4, Held, also, that the certified copy orders of the mili- 
tary authorities of the Confederate States, were prop- 
erly admitted in evidence on the trial of the case. 
Ibid. 

5. The Court below erred in not allowing the witness, 
Sheridan, to relate all the facts to the jury as to how 
Paldo came by the money which was paid to the liv- 
ery-stable man for the hire of the wagon and mules. 
Shaw vs. The State...... SAE See SOR NT SOOT 
6. On the trial of a scire facias to revive a dormant 
judgment, the defendaut therein offered evidence to 
prove that the notes upon which the judgment was 
obtained were paid off before the rendition of the 
judgment, which evidence was rejected by the Court: 
Held, that the evidence so offered, without more, was 
properly rejected by the Court below. Camp vs. 
ETE SEE: TOE IRON COMP FOP TARO MNT AR OTe T TO 
7. A suit was instituted on a note signed “Meador & 
Tumlin,” and the copartnership was denied by Tum- 
lin, under oath. On the trial the plaintiff offered to 
prove “that, printed hand-bills, signed ‘Meador & 
Tumlin,’ advertising for hands to work in the stone 
quarrying business, were distributed at various points 
and stuck up at various places at Stone Mountain, 
and that one of them was stuck upon the door of the 
huuse where Tumlin boarded,” which evidence was 
ruled out by the Court. There being a verdict in 
favor of Tnmlin, a new trial was granted by the 
Court below, which was excepted to: Held, that a 
copartnership cannot be proved by general reputation, 
but the fact that printed hand-bills, with the firm 
name signed thereto, were stuck up at various places 
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in the town where the defendant was residing at the 
time, one of which was stuck upon the door of the 
house where he boarded, was competent evidence to be 
submitted to the jury for their consideration upon the 
trial.of the issue between the parties, and as this evi- 
dence was rejected by the Court the judgment of the 
Court below granting a new trial in the case should 
be affirmed on that ground alone. Tumlin vs. Gold- 
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BE cise ccaschaneinybeninenessiussoeaiseceoei eae 221 


g, It was error in admitting the evidence as to the in- 
jury sustained by the plaintiff in consequence of the 
defective construction of the “Jigger,” there being no 
allegation of that fact in his declaration, but on the 
contrary, the injury was alleged to have been done by 
the careless and negligent running and pushing the 
hand-car on defendant’s road, by the employees there- 
of. Thomas vs. The Geo. R. R. & Banking Co........ 


9, Where an action was brought for damages against 


commission merchants, on the ground that, in viola- © 


tion of their contract to hold certain cotton until the 
1st of March, they had, to the great loss of the plain- 
tiff, sold it on the Ist of the previous January, a state- 
ment by the plaintiff to defendant’s agent, made after 
the sale took place and the controversy had arisen, 
that he would have been satisfied if the cotton had 
brought a certain sum, (which was less than that 
claimed,) is not evidence. It is, at best, but an offer 
of compromise, not acted upon by the parties. Hein- 
ken & Palmore va. Barbrey.......0.0:ccisccsccesesseneseses 
10. In a claim case it is not necessary for the plaintiff 
in fi. fa. to prove the levy and the handwriting of 
the sheriff on the trial. The sheriff’s official entry 
on the fi. fa. that he has made the levy, is sufficient 
evidence of that fact, and the Court will recognize 
the genuineness of his signature to the entry, as he is 
an otficer of the Court, without proof. Howell et al. 
WR GPR cr estevisierecsnnievsessctuenddteimeenmvencminaels 
11. A witness may state that one acted as agent, but 
this does not show his power to act, nor the extent of 
the authority, nor can a witness prove an agency by 
stating that he has seen the writing containing the 
appointment. The paper must be produced, or, if 
properly accounted for, its execution and contents must 
be proven, Neal ve. POmem..csicisiccccccsscctescaaecens 
12. Where there is proof that an appointment of an 
agent is in writing, and the question is as to the ex- 
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tent of the power, the paper must be produced, or 
accounted for, and the agency is not proven by show- 
ing complaints, by the principal of the agent, and by 
his employing counsel to get the effects out of the 
agent’s hands. Ibid. 


13. Where a bill charged that the defendant had bought 
the property of an estate from one who was neither ex- 
ecutor nor administrator, and the answer admitted the 
purchase, but set up that the person selling was the 
agent of the executor, and in proof annexed what 
purported to bea power of attorney from the execu- 
tor, the answer setting up the agency is not evidence, 
and the power of attorney must be proven in the man- 
ner prescribed in other cases. Ibid. 

14. It is not a good objection to a verdict as evidence 
that it does not show that it was rendered by a full 
jury, nor toa fi. fa. that it was issued by the Clerk’s 
deputy and had no seal of that officer upon it. (R.) 
NO BR. A Rcsiccictnevenecncpseragessaniienmoe numa 

15. A recital in a deed that the parties making it are 
heirs-at-law of a former owner, is no evidence of the 
fact recited, except as against parties to the deed and 
their privies. The Y. R. and C. C. H. H. Manufac- 
turing Company vs. Irby....c.sccccscscccsvserecesecerecinese 

16. In action of trespass for cutting timber from vacant 
land, the plaintiff must prove a good title in himself. 
Ibid. 

17. In showing title by an administrator’s deed, the 
order of the Ordinary granting leave to sell must be 
produced. It is not sufficient that it is recited in the 
deed. Ibid. 

18. A witness, detailing the terms of a parol contract, 
may state, as one of the reasons why he is confident 
that his recollection is correct, that he stated the terms 
of the contract in the same way, to a third person 
shortly after the transaction. Scruggs vs. Gibson et. 
WU iclitaitsh sa hpndiiiinineddlchenadubansiiaensstiorsvnnesh uae 

19. When a witness was asked if he had not on a former 
trial sworn that he had told B. so and so, and he re- 
plied, no, and witnesses were introduced to show that 
he had, and other witnesses to show that he had not 
so sworn, and it was admitted that it was not a ques- 
tion of veracity, but of memory: Held, that it was 

competent to introduce B. to show what in fact the 
witness had told him, Jbid. 

20. When one charged with lareeny was threatened by 
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the owner of the goods to be “prosecuted for dam- 
ages,” and solicited to settle, and he replied that he 
would pay fifty dollars if it could be settled: Held, 
that this was not admissible to show the guilt of the 
defendant on an indictment for the larceny, the con- 
fession, if such it was, having been made under the 
hope of settlement. Frain vs. The State......... porren 529. 

91. The certificate of a physician is not good evidence 

| of a fact necessary to be proven. (R.) bid. 

99. The existence, genuineness and contents of a deed 
shown to be lost or destroyed, may be proven by a 
certified copy of the record of it, if it has been prop- 
erly and legally probated for record. Eady vs. Shivey 684 


See page 93. 
See New trial passim. 


EXCEPTIONS TO ANSWER. 
See Amendments, 1. 
FOREIGN JUDGMENTS. 
See Equity jurisdiction, 1. 
FRAUD. 


See Insurance, 3. 
See Equity, 3. 


GAMING TABLE. 
See Criminal Law, 11, 12. 


GARNISHMENT. 


1. If the parties who used the factory for one year, 

are due anything for rent to the corporation, a judg- 

ment creditor of the corporation has an ample remedy 

at law, and may reach it by process of garnishment. 

Reid vs. The Eatonton Manufacturing Co........s0se00 98 
2, The interest of one partner in the partnership prop- 

erty is not subject to levy and sale, under an attach- 

ment. It can only be reached at law by process of 

garnishment. Patterson vs. Trumbull......ss-scceeseees 104 
3. When the sheriff served Rogers with summons of 
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garnishment, and the defendant in attachment filed 
his bond with security to dissolve the garnishment, 
and the sheriff notified the garnishee that the bond 
had been filed and that the garnishment was dis- 
solved, and the garnishee afterwards paid the money 
to the defendant in attachment, which he owed him, 
at the time the garnishment was served upen him, 
and the Court afterwards held that the bond given by 
the defendant in attachment was not in proper form, 
and that no judgment could be rendered upon it: 
Held, that the Court erred in allowing judgment to be 
entered up against the garnishee for the amount paid 
by him to the defendant in attachment, after the no- 
tice from the sheriff that the bond had been given 
and that the garnishment was dissolved. Rogers et al. 
ee 8 eee ene 


GUARANTY. 
See Contracts, 2. 

HeEAD-Notes—See page 670. 
HOMESTEAD. 


1. An application was made to the Ordinary of Ran- 
dolph county for the benefit of a homestead, as provi- 
ded in the Act of 1868, and there was a demurrer to 
the application, on the ground that the applicant did 
not allege therein that he was “the head of a family, 
or guardian, or trustee of a family of minor children,” 
which demurrer was overruled : Held, that the Court 
below erred in overruling the demurrer to the appli- 
cation of the party claiming the benefit of the home- 
stead, as the same did uot affirmatively show that he 
was entitled to a homestead under the provisions gf 
the Act. Lynch et al. vs. Pace.......ceceeseeees windseees 

. Held, also, that when an appeal is taken from the 
judgment of the Ordinary in allowing or refusing a 
homestead, as provided by the Act of 1868, the whole 
case is brought up by the appeal, and either party 
may, in the appellate Court, raise any objections or 
make any motion in relation thereto, authorized by 
law, as in other appeal cases from the Court of Ordi- 
nary. Ibid. 

3. When the head of a family applied to the Ordinary, 
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by petition, to have a homestead set apart for his 
family, under section 2013 of the Code, accompanied 
by a schedule of his property, and the land was sold 
at sheriff’s sale pending this application, the pur- 
chaser at such sale, with notice that such application 
was pending, took the property under section 2018 of 
the Code, subject to the incumbrance of the homestead 
when properly laid off. Kilgore vs. Beck et al......... 
4, If the purchaser is proceeding to have the sheriff 
turn out the family, and put him in possession, and 
the head of the family has acted in good faith, and 
with reasonable diligence, for the purpose of having 
the homestead laid off, this will, under section 3153 
of the Code, authorize the Court of Chancery to in- 
terfere by injunction to restrain to eviction till the 
parties can be fairly heard, and their rights be adjudi- 
cated. And if the Chancellor, under a misapprehen- 
sion of the legal rights of the family has dissolved the 
injunction, and directed the sheriff to proceed to turn 
the family out of their home, this Court will interfere 
and control the discretion of the Court below, and re- 
quire the injunction to be retained till the hearing. 
I bid. 

5. When property is levied on to satisfy a fi. fa., and, 
before the sale, the defendant applies to the Ordinary, 
under the Act of 1868, for a homestead in the prop- 
erty levied on, the property is subject to the home- 
stead, and if it is sold, with notice of the application, 
the purchaser buys it with that incumbrance upon it. 
Biitine 06. FORO: vies iccivessetssnininicnmevmenaeniess 
6. The widow and minor children of a deceased per- 
son are entitled, as against creditors, to a homestead, 
to be laid off just as it would have been upon the ap- 
plication of the husband and father, prior to his death. 
Hodo vs. Johnson & Heath......<0.cecssevessercessasdsenies 
7. When the schedule is filed, if any creditor of the de- 
ceased desires to object to it, for any of the causes 
specified in the statute, the objection must be made in 
writing, and must state the cause of such objection so 
plainly that it can be easily understood, and that the 
applicant may have an opportunity so to alter said 
schedule or plat, if thought advisable, as to obviate 
the objection without the appointment of appraisers 
by the Court. bid. 

8. The exceptions in the homestead provision of the 
Constitution of 1868, apply as well to the personalty 
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as to the realty set apart, provided the specific prop- 


erty is capable of identification. Phelps vs. Porter... 48} 


9. The right of a family of minor children to a home- 
stead, is a sufficient estate to justify the Judge of the 
Superior Court in appointing a trustee, and said trus- 
tee or guardian, or next friend of the family of minors, 
may apply for such homestead in their behalf. Roff, 
iene Be ee: GK PAO ies occa svcieavevicistisitacins 


10. The homestead and exemption for a family of minor 
children, being in pari materia with the laws allowing 
dower to the widow and minor children, is to be'con- 
strued in harmony therewith, and such family of 
minors take said homestead and exemption subject to 
the dower in the same and to the years’s support. 
Ibid. : 

11. The minor children of a deceased father are enti- 
tled, as against the creditors of the father, to the 
homestead and exemption provided for by Article 5, 
section 1, of the Constitution of 1868. bid. 

12. The effect of said homestead and exemption upon 
the rights of the heirs-at-law, if any such there be, 
who are of full age, it is not for the creditors of the 
father to litigate on the application for the homestead. 
The said heirs, as such, cannot be parties to the pro- 
ceeding, nor can their rights be adjudicated therein, 
and this Court, they not being parties, makes no judg- 
ment upon the question. Ibid. 

18. The creditors of the father, out of whose estate a 
homestead and exemption is claimed for his minor 
children, may make objections tothe regularity of the 
proceedings, contest the right of the applicants to be 
considered “the family of minors” of the deceased, 
and make any of the other issues, proper to be made 
before the Ordinary, as provided by the statute for 
setting aside the homestead. Warner, J., dissents. 
I bid. 


HUSBAND AND WIFE. 


1, A suit was instituted on a note by Nancy Jackson, 
administratrix of James Jackson, against Robert H. 
Jackson, administrator of Alfred Jackson, and on the 
trial thereof Nancy Jackson was offered as a witness 
in relation to certain transactions which took place 
after the death of the respective intestates, touching 
the payment of the note, and other matters connected 
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therewith: Held, that Nancy Jackson was a compe- 

tent witness under the provisions of the Code, but that 

she could not testify as to any facts which came to her 

knowledge by reason of the confidential relation of 

husband and wife during her coverture as the wife of 

the intestate. Jackson vs. Jackson.....cccscsccccereceee 150 
9, A wife is a competent witness, though her husband 

be a party, but she cannot give evidence of any fact 

which she acquired by virtue of the confidential rela- 

tions existing between her husband and herself, (R.) 

Makntyre v0. Madrim......cccciss.corecavsccesssssecsiecsecs 490 


IGNORANCE OF LAW. See Sheriffs, 4. 
ILLEGALITY. 


See Distress- Warrant, 1. 
See Practice, 6. 


ILLEGITIMATES. See Negroes. 
IMPEACHMENT OF WITNESS. 


See Continuance, 2. 
INCUMBRANCE. See Homestead, 3. 
INDICTMENT. 


See Arrest of Judgment, 3, 5. 
See Criminal Law, 3, 4, 5, 7. 


INJUNCTION. 


1, When bill was presented to the Judge of the Supe- 
‘rior Court, praying for an injunction to restrain the 
collection of an execution issued by the Comptroller 
General, against a defaulting tax collector, and his se- 
curities, and after hearing the argument of counsel, 
on a rule to show cause, the injunction was refused : 
Held, that if the complainants were entitled to have 
any judicial interference, in regard to theseveral mat- 
ters of which they complain, they had as ample and 
complete remedy in the Common Law Court as in a 
Court of Equity. Gunby et. al., vs. Bell....ccssersseee 133 

2. A bill, praying for an injunction, was presented to 
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the Judge in vacation for his sanction, which was re- 
fused: Held, that, as the complainant had a complete 
and adequate remedy at law in regard to the several 
matters, as charged and set forth in his bill of com- 
plaint, the injunction prayed for was properly refused. 
Pagel and: wike 00; MEO 0s ces scasassoxiecesccsdentians 


. When an injunction was granted upon the ex parte 


application of the complainant in the bill, which ex 
parte order, so granted by the Judge in vacation, was 
excepted to by the defendant, and brought up to this 
Court without having made any motion before the 
Judge to revoke or dissolve the injunction, as pro- 
vided in the 3151st section of the Code: Held, that 
the granting of the ex parte order for an injunction 
was not such a judgment, decision or decree of the 
Judge, heard at Chambers, as entitles the defendant 
to except to the same, and bring it before this Court 
by writ of error, under the 4192d section of the 
Code. Johnson vs. Stewart, quardian.....csscrcessceseees 


. A contract was made between the owner of a planta- 


tion and her tenants for the cultivation of the same 
on the terms and conditions stated therein, and to 
equally divide the crop made thereon between them. 
In consequence of the bad management of the defend- 
ants, and their failure to perform their part of the 
contract, the owner of the land was damaged $i ,500- 
00 or $2,000 00, or more than all the cotton made on 
the place was worth ; they ought to have made thirty 
bales of cotton, whereas they made only twelve; they 
ought to have made eight hundred bushels of corn, 
whereas they made only two hundred. Ona bill be- 
ing filed by the complainant, alleging the foregoing 
facts, and the insolvency of the defendants, for the 
purpose of restraining the defendants from removing 
their share of the cotton from the place until the dam- 
ages sustained by the complainant could be ascertained 
and decreed to be paid: Held, that the Court erred in 
sustaining the motion and dismissing the injunction, 
for want of equity. Lewis vs. Christian et. al.,....++ 


. It appeared that S. had instituted suit against E., in 


a Court of this State, to recover the sum of $5,000 00, 
alleged to be due the plaintiff by the defendant, and 
during the pendency of the suit in this State, the 
plaintiff instituted a suit against the defendant E. in 
the Supreme Court of the State of New York, and 
held him to bail there for the same identical demand 
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for which the suit was pending in the Court of this 
State. A judgment was obtained by the plaintiff 
against the defendant, in the Superior Court of this 
State, in the suit instituted here, which judgment was 

aid off and satisfied by the defendant ; and a bill was 
filed by the defendant in that judgment against the 
plaintiff therein, alleging, that after the payment and 
satisfaction of the judgment obtained in this State, 
the said plaintiff, fraudulently led the defendant in 
that judgment, (now complainant,) both by word and 
act, to believe that the suit pending against him in 
the New York Court would be abandoned, and there- 
by prevented him from making his defence thereto, as 
he otherwise should have done, but with full knowl- 
edge that the judgment obtained in this State had 
been paid off and satisfied, afterwards proceeded in 
the New York Court, and obtained a judgment there, 
upon the same identical demand. The prayer of the 
bill is, that the defendant may be perpetually enjoined 
from enforcing that judgment, so obtained, in the New 
York Court, against him and his securities on his bail 
bond : Held, that the States of the American Union, 
except for all purposes as specified in the Constitu- 
tion of the United States, are in legal contemplation, 
foreign to each other, and that, as both parties are 
citizens of this State, a Court of Equity has jurisdic- 
tion over the person of the defendant, to restrain him, 
by injunction, from enforcing the judgment obtained 
in the State of New York; it being contrary to equity 
and good conscience, that the defendant should collect 
both judgments for the same demand ; that there is a 
clear distinction as to the power and authority of a 
Court of Equity, in this State, to restrain, by injunc- 
tion, the proceedings of a Court in another State, and 
the power and authority of the Court to restrain, by 
injunction, the personal action of a citizen of this State. 
In the one case, a Court of Equity, in this State, has 
no jurisdiction, in the other it has jurisdiction to re- 
strain the personal action of the defendant from en- 
forcing an unconscientious demand in another State, 
ina proper case made; that the record now before 
the Court makes such a case. Comity between the 
Courts of the several States, does not require the Courts 
of this State to assume that the Courts of the State of 
New York, are any more competent to hear and de- 
cide the defendant’s claim, and do him justice, than 
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are the Courts of this State, to the jurisdiction of 
which, the defendant has voluntarily submitted the 
same for adjudication ; and the judgment of the Court 
below, dismissing the complainant’s bill, should be 
reversed. Engel vs. Schwerman....cescsccssccsecscceeees 


. If the purchaser is proceeding to have the sheriff 
turn out the family, and put him in possession, and 
the head of the family has acted in good faith, and 
with reasonable dilligence, for the purpose of havin 
the homestead laid off, this will, under section 3153 of 
the Code, authorize the Court of Chancery to inter- 
fere by injunction to restrain the eviction till the par- 
ties can be fairly heard, and their rights be adjudi- 
cated. And ifthe Chancellor, under a misapprehen- 

sion of the legal rights of the family has dissolved 

the injunction, and directed the sheriff to proceed to 
turn the family out of their home, this Court will 
interefere and control the discretion of the Court be- 
low, and require the injunction to be retained till the 
hearing. Kilgore v8. Beck.....cccorcssssee sovccessccecoes 


. Ifa-suit be brought in a State Court, and that Court, 
in the exercise of its proper powers, enjoins one of the 
parties to the suit before it from reducing his demand 
to a judgment, until certain assets shall be marshal- 
ed, and certain questions of priority in the distribu- 
tion of those assets be settled, it is a violation of the 
injunction for the person enjoined to attempt to escape 
the effects of the injunction by commencing proceed- 
ings to get a judgment in the Circuit Court. Courts 
of the United States and the State laws may punish 
any one of the enjoined parties, or their agents, who 
thus act, for contempt of its process. Hines & Hobbs 
OTR secerckidtsvnxasegbiensscniastacnede Mataseaseiuatin 
. A State Court cannot order a suit brought in a Uni- 
ted States Court to be dismissed, or proceedings in it 
to be stayed, but it may punish its own suitors for 
disobeying its process of injunction by bringing such 
suit in contempt of said process. (See concurring 
opinions.) bid. ; 

. A landlord and tenant entered into a written agree- 
ment for the lease of a plantation, in the county of 
Lee, for the term of three years from the first of Jan- 
uary, 1868, upon the terms and stipulations vontained 
therein, as to what each of the contracting parties was 
to do and perform in the premises, and in which agree- 
ment it was expressly stipulated “that said lease, so 
































INDEX. 


made and entered into by the parties, shall cease and 
determine whenever either of said parties shall fail 
to carry out the stipulations of said agreement, or 
shall violate any of its provisions.” The tenant, on 
or about the 23d of August, 1869, justabout the time 
the crop on the plantation was maturing, notified the 
landlord in writing that he should consider and treat 
the agreement for the lease of the plantation as utter- 
ly void, on account of the landlord’s repeated viola- 
tion of it. Whereupon the landlord filed a bill 
against the tenant, alleging Ais repeated violations of 
the agreement, and performance thereof on his part, 
the insolvency of the tenant, and danger of loss to the 
landlord in consequence of the bad management of the 
tenant, praying for an injunction, and the appointment 
of a Receiver to take charge of the plantation, stock, 
and crop growing thereon, etc., until the further or- 
der of the Court. The Court granted the injunction, 
and appointed a Receiver, as prayed for in complain- 
ant’s bill, and upon a motion being made to dissolve 
the injunction and revoke the order appointing a Re- 
ceiver, on the coming in of the defendaht’s answer, 
the Court overruled the same: Held, that upon the 
state of facts contained in the record, this Court will 
not control the discretion of the Court below in refus- 
ing to dissolve the injunction and revoke the order 
appointing the Receiver to take charge of and secure 
the crop thereon, and other property, for the present 
year; but if, in the discretion of the Court below, it 
should be necessary to keep the property and planta- 
tion in the hands of a Receiver until the termination 
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of the litigation between the parties, then it is the _ 


judgment of this Court that the complainants should 
be required to furnish all the necessary means and 
supplies to the Receiver to make a crop, and carry on 
the plantation for the ensuing year, as is specified in 
the written agreement for the lease of the premises, 
for the mutual benefit of the parties interested, as 
stipulated in that agreement, and in the event the 
complainants shall fail or refuse to do so, then that 
the order appointing a Receiver should be revoked 
and set aside. Robenson vs. Ross & Son.....ceseceeeee ‘ 
10, The State Courts will not enjoin persons from pro- 
ceeding in the United States Courts, nor will the 
United States Courts enjoin suits in the State Courts, 
except to enforce obedience to process already issued 
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against suitors already in Court. (R.) Bryan vs, 
Hickson Ts 5 intatbaldiucanih a ninn boven ada eeessinseaniele 
11. The Mayor and Council of Atlanta were proceed- 
ing to open a street through the embankment of the 
Georgia Railroad, in said city, on the ground that the 
embankment was an obstruction to the street anda 
nuisance. The railroad company filed a bill praying 
for an injunction, and asserting a prior occupation by 
the railroad, and long acquiescence by the city. The 
Court granted the injunction, and, on the coming in 
of the answer, continued the injunction. As the right 


of the city was doubtful, under the bill, answer and _ 


affidavits, there was no error in holding up the in- 
junction until the trial, especially as the railroad is 
itself a thing in which ‘the public has an important 
interest. The M. & C. of Atlanta vs. The Geo. R. R. 

0 DR Nik icra icenie tienen 

12. The judgment of a Chancellor below refusing to dis- 
solve an injunction will not be disturbed by this 
Court, except in aclear case of manifest injustice, 

Burke ef al. va, Anderson....s.secssoSvisessessesecesscosen 
13. This Court will not overrule the judgment of the 
Judge of the Superior Court, in dissolving an injune- 
tion, unless there is an abuse of the discretion which 
the law confers upon such Judge. Gibbon et al. vs. 

IE a ciinehctietscitnss etikaniens beeen 
14. The State of Georgia, being a paereer ries in the 
Atlantic and Gulf Railroad “Company, may, on her 
own motion, become a party toa bill filed by other 
interested persons against the City of Savannah, the 
Central Railroad, the Southwestern Railroad, and the 
Atlantic and Gulf Railroad, to enjoin the consumma- 
tion of a contract by which a controlling amount of 
the stock of the Atlantic and Gulf Road is about to 
pass into the control of the Central and Southwestern 
Roads. A citizen of the State, as such, is not a proper 
party to a bill to enjoin a Railroad Company from 
illegally making a purchase of stock in another Rail- 
road Company, but if there are other proper parties 
to the bill, this objection is not a good ground of gen- 
eral demurrer. The C. R. R. Co. vs. Collins et al..... 
15. If one be a bona fide holder of stock in a Railroad 
Company, and file a bill to enjoin the Company from 
making a purchase not authorized by the charter, it 
is not a sufficient reply to the bill, that the plaintiff 
is not in good faith seeking the interests of the Com- 
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any, but is acting in the interests of a rival road. 
Each stockholder has a right to stand upon his con- 
tract, as provided by the charter. Ibid. 

16. The banking powers of Central Railroad and Bank- 
ing Company, and the incidents thereto, expired on 
the 14th of December, 1868, and after that date, the 
general powers of the said Company to buy and hold 
yeal and personal property and make contracts are 
confined to such property and such contracts as are 
incident to the building, managing and maintaining 
the Railroad contemplated and provided for by the 
charter, and the purchase of stock in another, and es- 
pecially in a rival Railroad Company, is outside of 
the objects of the charter. J bid. 

17. Neither the Central Railroad Company nor the 
Southwestern Railroad Company is authorized, by 
its charter, to become a stockholder in other Railroad 


Companies, and a Court of Equity will, at the in-. 


stance of stockholders in the roads, enjoin a purchase 
of such stock by said Companies. J bid. 


INSURANCE. 


1. Where a policy of insurance contained a clause that 
“if any prior or subsequent insurance has been, or 
may hereafter be, made upon said property, and not 
consented to by said company, in writing, this policy 
shall be null and void,” and the policy-holder noti- 
fied the agents of the company that he would get ad- 
ditional insurance, and the agent consented, and the 
insured acted upon that consent and purchased the 
insurance, the first policy is not void, although the 
consent of the agent was notin writing. Carrugi vs. 
PEG Ws. AUN idlasds cd wnick ue ibtdvnt ents icnndcioennamenee 

2, An agent of an insurance company authorized to 
make and revoke contracts of insurance, is the proper 
person to give consent to the procuring of new insur- 
ance, unless his powers be restricted by the company 
in this respect, and the insured have notice of the res- 
triction. Ibid. 

3. Notice of an intention to get additional insurance, 
and consent thereto by the agent of the company, is 
sufficient, under the clause in this policy, to justify 
the insured in procuring the new insurance, there be- 
ing no fraud. But if, after this new insurance is ef- 
fected, the original policy be renewed, and no other 
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notice in fact be given to the agent of the new insur- 
ance, the insurance will or will not be valid, accord- 
ing, as from all the facts and the conduct of both the 
insured and the agent, the jury shall believe it was or 
was not the intention of the insured to commit a fraud 
by over-insuring his property. J bid. 


INTERPLEADER. 


1. Where there is a bill of interpleader, and the defen- 
dants answered, admitting on both sides the fact of 
the dispute, and the absence of any interest in the 
stakeholder, the Court will, if possible, take such ac- 
tion as will protect the stakeholder, without delay, 
leaving to the parties disputing, to litigate between 
themselves as to their rights. Perlins & Littlefield vs, 
DUE dn ticrdvissnckes! Sind shincticsciedestnnsmunenile 225 

2. When a bill of interpleader was filed in Fulton Su- 
perior Court, by an attorney-at-law, setting forth that 
under a contract with one member of a dissolved part- 
nership, he had collected money in the name of the 
firm, that he had received notice from each of the 
partners, not to pay it to the other, and that one of 
the firm had moved a rule against him, in Fulton 
Superior Court, to compel him to pay the money to 
that one, and it appeared that none of the parties 
lived in Fulton county, but that one resided in Col- 
umbia, one in Burke, and one in Glynn, and that 
the attorney was ready to pay the money: Held, that 
on the coming in of the answers admitting these facts, 
the Court ought, on motion, to have ordered the 
money paid by the attorney to the party with whom 
he had contracted, on his giving bond, in double the 
amount, in the Clerk’s office of Fulton county, with 
good security, approved by the Clerk, payable to the 
other partners, to account to them for the same, and 
to have dismissed the bill, leaving the parties to liti- — 
gate, before the proper tribunal, having jurisdiction 
of them, their rights in the matters in dispute. J bid. 

3. The complainant does not make such a case by his 
bill as entitles him to maintain it in a Court of Equity 
as a bill of interpleader: First, because he is not an 
innocent stakeholder between the parties as to the to- 
bacco, for if D. gave an order to him to deliver it to 
H., and he did so deliver it, and afterwards sold the 
tobacco as the agent of H., then the title to the to- 
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bacco was in H., and the complainant can protect 
himself against the claim of D., by showing his order 
to deliver the tobacco to H. as the bailee of D. Sec- 
ond, if the complainant, as the bailee of D., wrong- 
fully delivered the tobacco to H., then the Court will 
not aid him to require the parties to interplead in re- 
gard to a state of things which he has brought about 
by his own misconduct. Hatfield et al. vs. Mc Whor- 


PiRrcdocan tren vccicnccttiscesecebies caccsbeneedeccodscdeuccanauneds 


JOINDER OF PARTIES. 
See Arrest of Judgment, 1. 


JUDGMENTS. 


1. When a judgment had been obtained in a Common 
Law Court upon a warranty for the sale of a slave al- 
leged to be unsound, and a bill was filed to open and 
set aside said judgment, on the ground that it was a 
contract for the sale of a slave: Held, that a general 
demurrer to said bill for want of equity, was properly 
sustained by the Court below. Renfroe vs. McDaniel. 

2. On the trial of a scire facias to revive a dormant 
judgment, the defendant therein offered evidence to 
prove that the notes upon which the judgment was 
obtained were paid off before the rendition of the 
judgment, which evidence was rejected by the Court: 
Held, that the evidence so offered, without more, was 
properly rejected by the Court below. Camp vs. 
PR consi or stiosuperesenvicnenessinnndiy cuncebendbaminenies 

3. The Superior Courts of this State have no jurisdic- 

tion to set aside and vacate a judgment of a Superior 

Court, in this State, in 1866, on the ground that it is 

founded on a debt, the consideration of which was 

slaves, or the hire thereof. Whilst the Court and 
officers, as now organized, may not have jurisdiction 
to enforce such a judgment, they have yet no jurisdic- 
tion to vacate and annul it. Ransone vs. Grist ....... 
4, Where, in March, 1864, just subsequent to the pas- 
sage of the “Funding Act,” by the Confederate Con- 
gress, a sheriff received, in payment of an execution 
which had been four or five years in his hands, Con- 
federate money and a check upon the Eastern Bank 
of Alabama, and in a few days the sheriff took the 
money and check to the plaintiff’s attorney, who re- 
ceived and receipted for the same as so much Confed- 
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erate money, but reserved the right to contest the va- 
lidity of the paying, adding, as a “nota bene” to his 
receipt, that he should contend it was a payment of 
only one-third of the nominal amount: Held, that 
it was not error in the Court to refuse to open the 
judgment for more than one-third of the amount due 
upon the judgment, at the time of the judgment, 
DGG 00: RANI sini iitninesensvnesnacassonctessindgl 
5. A judgment inter partes is conclusive, as to all mat- 
ters which were before the Court or by the laws goy- 
erning the Court rendering the judgment must have 
been in issue before it, and it is not within the power 
of the General Assembly, under the Constitution, to 
authorize the opening of judgments so as to allow a 
rehearing of issues, which were, or by the rules of law, 
must have been heard by the Court rendering the 
judgment, but cross actions, equitable defenses, and 
rights which have accrued since the judgment do not 
come within this rule, and it is competent for the 
Legislature to authorize such defenses to be taken ad- 
vantage of by a motion in the nature of a bill in 
equity, to open the judgment and adjust the rights of 
the parties according to such equities. White vs, 
Herndon. White et al. vs. Haslett et dl........sseecccees 


6. Where the defendant in a judgment of law filed his 
affidavit, under the Act of 1868, for the relief of debt- 
ors, etc., in the precise words required by the statute, 
and the sheriff returned the papers into Court, as 
therein required, it was error in the Court to dismiss 
the affidavit without giving the defendant an oppor- 
tunity to set up such cross actions, equitable defenses 
and rights accruing to him subsequent to the judg- 
ment, as under said Act are allowed to be set up ina 
motion to open the judgment. J did.« 

7. The 2d and 7th sections of the Act of the General 
Assembly of this State, passed in 1868, for the relief 
of debtors and to authorize the adjustment of debts 
on principles of equity, so far as they permit the de- 
fendant in a judgment to open the same by motion 
and set up defenses thereto, which were, or by the 
law at the date of the judgment must have been in is- 
sue before the Court rendering the judgment, are in 
violation of Article 9th, section 6th, and Article 1st,, 
section 21st of the Constitution of this State, but so 
far as said Act permits judgments to be opened by 
motion, so as to let in defenses arising since the date 
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of the: same, or cross actions and defenses purely 
equitable, though existing at the date of said Act, is 
not unconstitutional, but is within the powers granted 
to the Legislature by the Constitution. WARNER, J., 
dissenting. Ibid. 

8, When a motion is made to set aside a judgment, on 
the ground that the party has a good defense at law, 
but in consequence of a misunderstanding between 
himself and his attorney, the defense was not filed, 
and judgment was taken by default: eld, that this 
was not sufficient ground to set aside the judgment. 
Kelove. Lemphiti....sccesecoecs svesevenesssseectavavsendediin 


See Certainty, 1. 
See Distress- Warrant, 1. 


JURISDICTION OF SUPERIOR COURTS. 


1, A suit was instituted to recover damages for a breach 
of warranty of the soundness of a slave, sold by the 
defendant to the plaintiff, on the 27th of December, 
1862, the consideration of which sale was a house and 
lot, in the town of Fort Valley: Held, that the 
Court had jurisdiction to hear and determine such 
cause of action, upon the state of facts contained in 
the record. McAffee vs. Mullcey.......cscoccrecesceesees 
2. The Superior Courts of this State have no jurisdic- 
tion to set aside and vacate a judgment of a Superior 
Court, in this State, in 1866, on the ground that it is 
founded on a debt, the consideration of which was 


slaves, or the hire thereof. Whilst the Court and. 


officers, as now organized, may not have jurisdiction 
to enforce such.a judgment, they haveyet no jurisdic- 
tion to vacate and annul it. Ransonevs. Grist........ 
3. It is a good ground of demurrer to a bill filed, to 
set aside a fraudulent deed to land, and praying pos- 
session of the land, that it is not filed in the county 
of the residence of the defendant; and it does not help 
the case that it is filed in the county where the land 
lies, and that the tenant of the principal defendant, 
which tenant lives on the land, is also made defen- 
dant, if no substantial relief is sought against said 
tenant. Taylor vs. Cloud et dl........+ eonvernnteataingan 
4, The Courts of this State have no jurisdiction to ren- 
der a valid judgment against a citizen of another State 
ina common Jaw action, unless he has been within 
the limits of this State, and has been served with pro- 
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cess while in this State. Anda judgment confessed 
by the agent of such non-resident citizen, who has never 
been served in this State, would not bind third persons, 
and if it is levied upon property claimed by a third 
person, he may deny the validity of the judgment on 
the ground that the Court had no jurisdiction of the 
person of the defendant. Howell et al. vs. Gordon... 30 
5. When the Courts of this State and the Courts of the 
United States have concurrent jurisdiction over the 
subject-matters and parties to a controversy, that tri- 
bunal which first actually takes the jurisdiction will 
retain it. Hines & Hobbs vs. Rawson.......ceeeeeeeceens 356 
6. The executions, under which the boat was sold, hav- 
ing been issued against the persons owning the boat, 
as well as against the boat, after demand and refusal 
to pay the debt, and not against the boat alone, it 
was not such a proceeding to enforce a maritime lien 
against the boat, as would give to the District Courts 
of the United States exclusive jurisdiction, under the 
Act of Congress of 1789. Merritt, Dunham & Co. vs. 
PE Wicivicosivans vecagernnssnnnencsationnnninesinnevenns 177 


AS TO PLACE FOR ARBITRATION—See Tison vs. Sellars. 710 


JURISDICTION OF JUSTICES OF THE PEACE, 


1. The Justices of the Peace of the county, upon the 
opinion of twelve freeholders of the county, have no 
jurisdiction to abate a nuisance in a town or city, un- 
der the government ofa Mayor, Intendant, Aldermen, 
Wardens, or a Common Council, or Commissioners. 
The power to abate such nuisance is vested by the 
Code, in the city government alone, and not in the 
Justices of the Peace. The South Carolina Railroad 
Company.ct. al, 00; Tile: th, Gla, .ccsiccrssseesisessnsoonse 87 

2. In case the Justices of the Peace are proceeding with- 
out jurisdiction to hear and determine such an issue, 
in a town or city, under the government of the officers 
above mentioned, a writ of prohibition is the proper 
remedy to restrain them. Ibid. 


JURORS. 


1. When on the trial of a case, one of the jurors ap- 
peared in the morning to be intoxicated, and the at- 
tention of the Court having been called to his condi- 
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tion, and the parties litigant consented to let him re- 
main on the jury, and try the case in his then condi- 
tion, but it appears by the affidavits of the bailiff and 
others, that, after the jury had been charged with the 
case in the evening of the same day, he left the jury 
and drank more liquor, and otherwise misbehaved, 
that he conversed with persons during the trial in re- 
lation thereto, and said “that he was against the de- 
fendant because he was a war man,” which facts did 
not come to the knowledge of the defendant until after 
the trial: Held, that by consenting to take the juror 
in the morning in his then intoxicated condition, the 
defendant did not consent that he should drink any 
more ardent spirits, nor can such consent be construed 
so as to sanction his subsequent improper conduct in 
the evening, after being charged with the case. Be- 
sides, he was a prejudiced and not an impartial juror, 
and according to the ruling of this Court in Blalock 
vs. Phillips, 38th Georgia Reports, 216, the verdict 
should have been set aside. Jackson vs. Jackson...... 
2. A motion to set aside a verdict, on the ground that 
one of the jurors was not upon the list required by 
law to be filed by the commissioners to revise the jury 
box, is an objection propter defectum, and arises too 
late after the verdict, though the movant did not know 
the fact alleged until after the verdict. Gormly vs. 
EGA Gs 5.0000 8¢90snncsenssersennsiee ensesmmniasaatns 


As TO TRIAL BY JuRY—See Criminal Law, 8, 11. 


LACHES. 


1. When a suit was brought in 1861 against a prin- 
cipal and security, and the security had a good de- 
fense, but by reason of his attorney having gone into 
the army, and by reason of the principal having also 
gone into the army, the said security rested’under the 
belief that the cause would not be tried, and judgment 
was, nevertheless, taken without the knowledge of the 
security : Held, that a bill in equity for a new trial, 
filed within twelve months after the adoption of the 
Constitution of 1868, and setting up the foregoing 
facts was not demurrable. Crawford vs. Cantrell...... 
2. When a motion is made to set aside a judgment, on 
the ground that the party has a good defense at law, 
but in consequence of a misunderstanding between 
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himself and his attorney, the defense was not filed, 
and judgment was taken by default: Held, that this 
was not sufficient ground to set aside the judgment, 
BE A: Disc sci sv tai isi wn vewninns joniens teats 


See Military Orders. 
LEVY—PROOF OF. See Evidence, 10. 
LIBEL. 


4 

1. The plaintiff brought his action for libel, upon the 
following publication: “We have no reply to make to 
the statement of a lad who is convicted of perjury 
by the solemn oath of a gentleman whose veracity 
stands unimpeached and unimpeachable.” The Judge 
charged the jury on the trial, that to charge another 
in a printed newspaper, published and circulated in 
the county, “that he is convicted of perjury,” is ac- 
tionable, without proof of special damages: Held, 
that this charge, when applied to the facts of the case 
was not sufficiently full, as it was calculated to pro- 
duce an impression on the mind of the jury, that the 
legal effect of the publication was to charge the plain- 
tiff with the commission of legal perjury, which most 
probably caused them to find heavier damages than 
they would have found, if they had been instructed 
that the publication did not amount to a charge of 
legal perjury. Pugh vs. McCarthy... 
2. Where the editors of two newspapers are engaged i in 
a quarrel, conducted inthe daily issues of their papers, 

in bad temper and bad taste, on the question who has 
the largest city circulation, and their employees volun- 
teered to take part in the strife, and one charged an 
employee of the other, who was aiding in the quarrel, 
with theft and duplicity, and the other, in turn, charged 
that the employee of the first has been convicted of 
perjury, by the solemn oath of a gentleman whose 
veracity stands unimpeached and unimpeachable, and 
the latter brought suit for a libel on the charge con- 
tained in that published reply : Held, that the jury in 
such case, should give nominal damages only. Ibid. 

. While the jury should give such damages in an ac- 
tion for libel, for a wanton assault made on an inno- 
cent person, as will fully compensate him for all his 
mental suffering and other injury, and will tend to 
check the licentiousness of the press, the same rule does 
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not apply when those who conduct the press are volun- 
tarily and mutually engaged in the publication of libel- 
ous matter concerning each other, and one sues and 
the other does not; while the action is maintainable, 
the damages should be rendered according to the cir- 
cumstances of the case. bid. 


LIEN. 


1, The Mayor and Council of the City of Griffin have 
power conferred by the charter to levy and collect a 
tax,and in case of non-payment the clerk of the city 
may issue execution against the defaulter, which is a 
lien upon all his property, and may be levied upon 
any property of the defendant, real or personal, suffi- 
cient to satisfy the fi. fa., by the marshal or his depu- 
ty, who may sell the same at public sale at the city 
hall, giving such notice as is required by law for tax 
collectors’ sales. Sinith vs. Jones....cecesecsseceerseseeees 

2. The marshal is not bound to make an entry of no 

* personal property before he can levy upon real prop- 
erty. Both are alike subject. Ibid. 

3. A confession of judgment for the sum of $............ , 
with interest and costs of suit, is not sufficient to sus- 
tain a judgment, signed up for a specified sum as prin- 
cipal, with interest, etc., as the shape of the confes- 
sion shows that the parties had not agreed upon the 
amount with which the blank was to be filled, or had, 
for some other reason, neglected to fill it; such judg- 
ment takes no lien on the property of the defendants, 
and an order of Court, amending the confession by fill- 
ing the blank with the sum for which the judgment 
had been signed, will not create a lien on property 
purchased from the defendants, bona fide, prior to the 
date of such order The record in such case was only 
notice of what it contained, and was not notice that 
there was any legal judgment against the defendants 
or any lien upon their property. Lea vs. Yates....... 

4, Judgments which were legal, valid, subsisting judg- 
ments at the time of the testator’s or intestate’s death, 
are to be paid according to their priority of lien at 
that time, and if such judgments should afterwards be- 
come dormant, and be revived before the assets of the 
estate shall have been distributed, such revived judg- 
ments will relate back, as to the order of payment, to 
the exact position which such judgments occupied at 
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the death of the testator or intestate, and are to be 
paid according to the priority of lien as the same ex- 
isted at that time. King vs. Morris et dl......s...c0e0e. 
Under the former rulings of this Court, a decision of 
the Court below that the homestead is subject to the 
payment of a judgment obtained prior to the passage 
of the Homestead Law, which does not fall within 
one of the exceptions mentioned in said Act, as con- 
strued by this Court, is erroneous. Pulliam et al. vs. 
OM By xc ccevnsnnns sie: Sikedin diab easy bicuneolciel 
G., a stone and marble cutter, made and delivered to 
B. & Brother a “marble counter-top,” and afterwards 
B. & Brother sold the same to R. & Company, who, 
so far as the record shows, purchased it without notice 
of the lien of G., the stone and marble cutter, for his 
labor and expenses due therefore: Held, that the lien 
of the stone and marble cutter, under the provisions 
of the Code, can be enforced for the work done, and 
materials furnished, as against the parties to whom 
the “‘marble counter-top” was sold and delivered, and 
those claiming under them with notice of the lien; but 
that the stone and marble cutter’s lien cannot be en- 
forced against third persons, who were bona fide pur- 
chasers of the “marble counter-top” without notice of 
the stone and marble cutter’s lien thereon. Rose & 
Co. v8. Gray... Keeeeemienieein {snkemnrgeacircemnnnes ‘ 
When executions were issued in favor of the officers 
and employees of a steamboat, for debts due to them, 
against the persons owing such debts, and also against 
the boat, after a demand on the owners, or their agent, 
for payment, and a refusal to pay, as provided by the 
1968 and 1969th sections of the Code; which execu- 
tions were levied on the boat and sold by the sheriff: 
Held, that the purchasers of the boat at’such sheriff’s 
sale acquired a good title thereto, as against the own- 
ers of the boat: and were not liable to be garnisheed 
for the value of the boat so purchased, at the suit of 
an attachment creditor, for a debt due by one of the 
owners of the boat, prior to such sale. 


Held, further, that the executions, under which the boat 


was sold, having been issued against the persons own- 
ing the boat, as well as against the boat, after demand 
and refusal to pay the debt, and not against the boat 
alone, that it was not such a proceeding to enforce a 
maritime lien against the boat, as would give to the 
District Courts of the United States exclusive jurisdic- 
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tion, under the Act of Congress of 1789. Merritt, 
Dunham & Taft vs. Peabody et Al.....ccececeveseresccsees 
8, Sections 1947 and 1948 of our Code regulating the 
rights of liens existing by operation of law against 
unrecorded or defectively recorded mortgages, does 
not change the rule in equity as to the mistakes in 
the instruments themselves. Such mistakes are still 
relievable except as against bona fide purchasers with- 
out notice. Burke et al. vs. ANderson.....csececeseveees 


LIMITATIONS OF ACTIONS, ETC. 


1, A judgment foreclosing a mortgage, is not within the 
Acts providing for the dormancy of judgments. Hor- 
fon ee. Clarks, crtebeetgicicsiccadivcssccevecévdialaindtls 

2. The Act of March 6th, 1856, providing that judg- 
ments shall be presumed paid off and satisfied, upon 
which no execution shall issue in seven years from the 
date of the judgment, or, if an execution has issued, 
if no entry be made on the same, within seven years, 
does not render said judgment dormant, but satisfied, 
and was suspended by the various Acts from 1860 to 
1865, suspending the statutes of limitations. Ibid. 


See Bill of Exceptions, 9. 
LOST PAPERS. 


1, A petition was filed in the Superior Court to estab- 
lish a copy of a lost note, and the defendant on the 
trial of the issue formed thereon between the parties, 
offered evidence to prove that the original note was 
given for aslave, which was objected to, but admitted 
by the Court, and the Court charged the jury, “ that 
if you should determine from the evidence that the 
original note was given for a slave, say so by your 
verdict, and stop right there,” and the jury returned 

_ a verdict that the note was given for a negro ; where- 
upon, the Court granted an order that the case be dis- 
missed at plaintiff’s cost. A motion was made for a 
new trial, which was overruled: Held, that the Court 
below erred in holding and deciding that because the 
original note was given for a slave, the petitioner 
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could not establish a copy thereof, in lieu of the lost ° 


original; the right of the petitioner to establish a copy 
of his lost note, as provided by law, is one thing ; his 
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right to enforce it after it is established, in the Courts 
of this State, is another and different question. Ven- 
NE ea AN aise wating nda wheat wash ncctabaly 
2. If a record reach this Court, and he lost before the 
case is entered upon the docket, a copy may be estab- 
lished here instanter, and the case will be docketed, as 
if the record had not been lost. (R.) Doyal vs. Maz- 
WE MN AUR icswinweianwieviciadatann dda deked sade tendasiiidie 
3. The existence, genuineness and contents of a deed 
shown to be lost or destroyed, may be proven by a 
certified copy of the record of it, if it has been prop- 
erly and legally probated for record. Eady vs. Shivey 


MANDAMUS. 


See Jurisdiction of the Superior Court, 1. \ 
See Bill of Exceptions, 4. 


MANUMISSION. See Wills, 1. 
MARRIED WOMEN. 


D. sold and delivered a piano-forte to F., a married 
woman, and took her note for the price thereof, and 
afterwards filed his bill on the equity side of the Court 
for a re-delivery of the piano to him, or payment of 
its value, on the ground that the note given therefor 
was void: Held, that a general demurrer to the bill 
for want of equity was properly sustained by the Court 
below. Davis vs. Moorefield et. Al.,....ccccecceseseeeees 


See Bazter vs. Abercrombie......ccccecseces Pe! RE Mey OL 


MARSHALLING ASSETS. 
See Distribution of Assets. 
See Equity, 5. 
See Injunction, 7. 

MEASURE OF DAMAGES. 


See Contracts, 2. 
See Damages. 


MILITARY ORDERS. 


An-action of trover, for the recovery of.a horse, was 
pending in the Superior Court, and in March, 1868, 
a military order was issued by General Meade, order- 
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ing that the suit should be dismissed by the Court, 
but the order was not produced in Court, though the 
sheriff swore that he had received an order in sub- 
stance as above stated. There had been two terms of 
the Court held since the order was issued; at the first 
term thereafter the defendant was in Court, and con- 
tinued the case on account of the sickness of one of 
his counsel, having in his possession an official copy 
of the military order, at that term of the Court. At 
the next term of the Court the case was continued by 
the defendant on account of his own sickness, at which 
term one of his counsel had the order in his posses- 
sion; but at neither term was there any motion made 
to dismis: the case, nor was the order brought to the 
attention of the Court. It was also shown to the 
Court that both parties had subpeenaed witnesses, and 
prepared the case for trial at the present term of the 
Court, when, on motion, the presiding Judge dismissed 
the case: Held, that inasmuch as the defendant fail- 
‘ed to produce his military order to the Court, and 
move a dismissal of the case until after the restoration 
of civil authority in the State, but proceeded to con- 
tinue the case from term to term, and put the plain- 
tiff to the expense and trouble of preparing the same 
for trial, it was error in the Court below to dismiss 
the plaintiffs case at the last term of the Court at the 
plaintiff’s cost, on motion of the defendant, under the 
military order issued in 1868. Edwards vs. Daly.... 


See Constitutional Law, 10. 


See Evidence, 3, 4. 


MINOR CHILDREN. 


See Administrators and Executors, 1, 2. 
MISTAKE OF LAW AND FACT. 


See Administrators and Executors, 1 to 4. 
See Arbitration, 4. 

See Equity, 6. 

See Evidence, 2. 

See Laches, 2. 

See Lien, 8. 


MONOPOLY. 
See Railroads and R. R. Companies, 8. 
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786 INDEX. 
MUNICIPAL CORPORATIONS. 


See Nuisance. 
See Taxation, 1, 5. 


NEGROES. 


1. A bill was filed by R., a person of color, against the 
administrator of R., a person of color, alleging that 
the complainant was the illegitimate son of the intes- 
tate, who, during his lifetime, and at the time of his 
death, always recognized, owned and treated the com- 
plainant as his son and child. The intestate died 
about the 11th day of July, 1866. The complainant 
claims one-half of the intestate’s estate, as his heir-at- 
law, under the 3d section of the Act of 9th March, 
1866: Held, that as the intestate died after the pas- 
sage of the Act of 9th March, 1866, which declared 
“every colored child heretofore born, to be the legiti- 
mate child of his mother, and also of his colored 
father, if acknowledged by such father,” and before the 
passage of the Act of 12th December, 1866, that the 
complainant is entitled to inherit his share of the in- 
testate’s estate as the legitimate child of his deceased 
father. White vs. Ross.......... scnacchoibign eee eetinn tence 


See Criminal Law, 3. 


NEWLY DISCOVERED EVIDENCE. 


See Continuance, 2. 
See New Trial, 23. 


NEW TRIAL. 


1. There is sufficient evidenc2 in the record to sustain 
the verdict of the jury. Huson vs. Roberts............ 
2. When the verdict is strongly and decidedly against 
the weight of the evidence, and no rule of law has been 
violated, and there is no abuse of his discretion by the 
presiding Judge, this Court will not reverse the judg- 
ment of the Court below, setting aside the verdict and 
granting a new trial. . Sims vs. So. Express Co........ 
3. When the evidence is in conflict, but there is ample 
evidence to support the verdict, and no rule of law 
has been violated in the Court below, this Court will 
not interfere. Holland et al. vs. Brooks........0sseseeu 
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4, When the evidence was conflicting as to the sound- 
ness of the slave, at the time of the sale, and there 
was evidence to sustain the verdict, this Court will 
not, according to its repeated rulings, control the dis- 
cretion of the Court below, in refusing to grant anew 
trial, on the ground that the verdict was contrary to 
the evidence. McAfee vs. Mulkey.....cccccceccveee seeines 

5, In this case it is by no means clear, from the evidence 
what the proper verdict should be, and as the Court 
below has granted a new trial, we do not think he has 
abused his discretion, and we affirm the judgment. 
Carrugi vs. The Atlantic Fire Insurance Company..... 

6, Although the Court may give a wrong reason for its 
judgment, still, if the judgment is right, this Court 
will not reverse it. Bowdie vs. Macon & Brunswick 
Railroad Company ...usesereecreees édenenahe vnibahcehts érddeges 

7. When an action was instituted by the plaintiffs against 
the defendants, to recover the value of sundry bags of 
Pheenix Guano, and the defendant plead that the 
guano was not a merchantable article, and not reason- 
ably suited to the use for which it was purchased and 
worthless as a fertilizer, and the jury, on the trial 
of the case, found a verdict for the defendant: Held, 
that this Court will not control the discretion of the 
Court below in refusing to grant a new trial, when 
there is sufficient evidence in the record to sustain the 
verdict, and no rule of law was violated in allowing the 
evidence to go to the jury, or in the charge of the 
Court. Wiloow & Oo. vs. Strong...s.s.cvsse scsoesereses 

8. As there was no error alleged to the charge of the 
Court, and the verdict of the jury was right, under 
the law and the facts of the case, as shown by the re- 
cord, the motion for new trial was properly overruled. 
Mipebeee 00): THUR 5459 6 sciscctitsnsenizesessanineneatonlats 

9, There ought to be a new trial in this case, in which 
these principles shall be applied, leaving the adminis- 
trator to show, if he can, that there are subsisting 
claims against the estate of higher dignity than Mrs, 
Davis’ claims, which are entitled to the fund in hand, 
in which case Mrs. Davis is only entitled to what re- 
mains, after the settlement of said claims, in the due 
course of administration. Davis vs. Bayley et al...... 

10. When the Judge who tried a cause has died, or is 
out of office, and a motion is made for a new trial, 
the Judge to whom the application is made, is required, 
by the rules of Court, to ascertain the facts by the 
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best means at hiscommand. But this does not require 
him to re-examine the witnesses, or to hear oral testi- 
mony as to what transpired at the trial. The party 
moving should present, in writing, a brief of the testi- 
mony and the history of the trial, properly verified, 

and this Court will not overrule the Judge below, in 
refusing to take up the time of the country in an ex- 
amination of the witnesses, to make up a history of 
the trial and a brief of the testimony. UWeKendre vs, 





tic eek snctnsccunvaneneesesseasimsneneese eee ee 189 


11. When a case had been brought up to this Court by 
writ of error which was dismissed without a hearing, 
upon the merits of the case, and the judgment of the 
Court below was affirmed; anda motion was made 
for a new trial in the case, in the Court below, with- 
ont including in the motion the grounds upon which 
the new trial was sought: Held, that there was no 
error in the Court below in overruling the motion for 
a new trial in the case, as the same was presented. 
Rooney va. Grant & Company.....ocersseccscecseseeececsees 
12. If there be evidence to support a verdict, and the 
presiding Judge refuses a new trial, and there be no 
error of law, this Court, although it may not be satis- 
fied with the verdict, will not reverse the decision of 
the Court below. McBurney vs. Hollingsworth......... 
13. This Court will more reluctantly interfere with the 
discretion of the Court below, in granting a new trial, 
when the plaintiff, the only witness in the case, states, 
that on a former trial thereof, he swore that there was 
no negligence, either in New or Jones, who were with 
him as employees of the road, when he was hurt ; but 
who stated on the ast trial, that he was injured by the 
carelessness of Mr. New and Mr. Jones, without giving 
any explanation as to the conflicting statements made 
by him, in relation to that material point in the case, 
on the different trials thereof. Thomas vs. The Geor- 
gia Railroad and Banking Companiy.......scereeseeesens 
14. There is sufficient evidence in the record to support 
the verdict, and the alleged newly discovered evidence 
is merely cumulative, and to the same point, as the 
evidence introduced by the defendant on the former 
trial in support of his general character. yynes vs. 
TE ian teienctbia eects ens Diiladisicicsnnsticenievesividen 
15. When there is a plea to the jurisdiction of the Court, 
and a trial and verdict, and the defendant complains 
that the verdict is contrary to the evidence, he cannot, 
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for that reason, move to set aside the judgment. He 
must move for a new trial, in the manner provided by 
law. MoOrary € al. 08, Perry. ..0isscceccccossesessseass 
16. New trial does not necessarily follow from a verdict 
being contrary to the charge of the Court. White vs. 


DAS iiddccdsivsgowens E Sdtdlesiguia@tsiabeladbseoneddeladdedtdesaecd aaee 
17. When a suit was brought in 1861 against a princi- 
pal and security, and the security had a good defense, 
but by reason of his attorney having gone into the 
army, and by reason of the principal having also 
gone into the army, the said security rested under the 
belief that the cause would not be tried, and judgment 
‘was, nevertheless, taken without the knowledge of the 
security: Held, that a bill in equity for a new trial, 
filed within twelve months after the adoption of the 
Constitution of 1868, and setting up the foregoing 
facts was not demurrable. Crawford vs. Cantrell...... 
18. A charge of the Court that does not harm the party 
complaining of it, is not a ground for a new trial, even 
though the charge be wrong. Dever vs. Akin......... 
19. Where there is evidence in the record to support 
the verdict, and the Judge below has refused a new 
trial, this Court will not control the discretion of the 
Court below, there being no rule of law violated on the 
trial, or in the verdict. Picquet vs. Gibbs...... ne pniindle 
20. Though the verdict be right under the evidence, if 
the Court improperly refused a continuance, and ad- 
mitted illegal evidence against the accused, a new trial 
will be granted. (R.) Frain vs. The State.........00 
21. If a prisoner is forced to trial when too sick to have 
use of his faculties, a new trial willbe granted. (R.) 
Ibid. 

22. When there is some evidence to sustain a verdict, 
and the Court below has refused a new trial, and no 
rule of law has been violated, this Court will not re- 
verse the judgment. Perry vs. Houseley......0. sees 

23. Newly discovered evidence upon a point principally 
controverted on the first trial, and upon which the 
party moving for a new trial introduced evidence, is 
cumulative only, and not a good ground for a new 
trial. Ibid. 

24. Where the verdict is wrong as to any of the joint 
defendants, and the Judge of the Superior Court is 
dissatisfied with his own rulings on the trial, and has 
granted a new trial, this Court will not interfere with 
his discretion, though the verdict might have been 
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sustained in the discretion of the Court, as to part of 
Gefedantes, Croan 06: Ciatts..cciciscccevessrsessseseeasiie 


NON-JOINDER. 


The failure to join, as plaintiff, in a suit, a joint con- 
tractor, who, as appears by the declaration, has no real 
interest as such plaintiff, is not a ground for arresting 
ajudgment. Hagle M. Co. vs. Wise... cscccsesereerenss 


See Parties to Actions. 


NOTICE. 


When the City of Savannah and the Central Railroad and 
Southwestern Railroad Companies entered into a con- 
tract by which the said city transferred to said rail- 
road companies 12,383 shares of stock in the Atlantic 
and Gulf Railroad, 307 shares in the Montgomery 
and West Point Railroad, 424 shares in the Savannah 
and Augusta Railroad, and 1 share in the South west- 
ern Railroad, and the Mayor of the City of Savannah 
was a stockholder in the Central Railroad, and the 
said city one of the original corporators in said Cen- 
tral Railroad: Held, that even if the railroad charters 
are not public laws which all are bound to notice, the 
city of Savannah is charged with notice of the powers 
of the Central and Southwestern Railroad and cannot 
stand upon the footing of an innocent actor without 
notice. Central Railroad and Banking Company et 

A ACR OIE iiss ceed tus onccibcienekanedesevivnepne 


See Agents and Agency, 1, 2, 3, or Insurance. 
See ‘Arbitration, 1. 

See Demand of Possession. 

Bee Hquity, 1, 2, 6, 7. 

See Lien, 3, 6. 


NOTICE TO QUIT. See Demand of Possession. 
NOVATION. 


1. In 1864, the holder of a promissory note, made in 
1860, at the demand of thesecurity, gave up the note 
and took from the principal a new note, with other 
security, which last note was to be paid in Confederate 
money: Held, that this was a new contract, and the . 





127 














INDEX. 


amount due thereon is to be ascertained under the 
Ordinance of 1865, relating to contracts made during 
the war. Horne et. al., vs. Young et. Al.,....sceceeseeees 
9. D. was indebted to F. for slaves bought of him, and 
F. was indebted to P. for land, and by mutual agree- 
ment of the three, D. gave his note to T., the amount 
of the several debts being thesame. This is a nova- 
tion. The debt from D. to F. and from F. to T. are 
at an end by the new contract between D. and F., and 
the consideration of this contract is, on the part of T., 
the satisfaction of his debt on F., and on the part of 
D. the satisfaction of his debt to F. Dever vs. Akin 
3, A held a note on two as joint promisors, which note 
was given for slaves, and in full discharge and satis- 
faction of said note A. took a note for the same amount 
on one of said principals, and a third party, as his 
security. This was a novation, the original debt ceased 
to exist, and the consideration of the new note was 
not slaves, but the satisfaction of the first note. Gres- 
hawt:0e. Maret... .sccsivesccensssensssueieeesdelatieldens 


NUISANCE. 


— 
. 


The Justices of the Peace of the county, upon the 
opinion of twelve freeholders of the county, have no 
jurisdiction to abate a nuisance in a town or city, un- 
der the government of a Mayor, Intendant, Alder- 
men, Wardens, or a Common Council, or Commis- 
sioners. The power to abate such nuisance is vested, 
by the Code, in the city government alone, and not 
in the Justices of the Peace. T'he South Carolina 
Railroad et. al,, ve. BGs i. Ol. .ccccecckocsecedesevssnae 
2. In case the Justices of the Peace are proceeding with- 
out jurisdiction to hear and determine such an issue, 
in a town or city, under the government of the officers 
above mentioned, a writ of prohibition is the proper 
remedy to restrain them. Ibid. 


OATH. See Arbitration, 2. 
OPINION OF JUDGE. 
See Charge of the Court, 2. 


ORDER OF ARGUMENT. See Practice, 3. 
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792 INDEX. 
ORDINANCE OF 1865. 


1. When a note was executed on the 8th of July, 1861, 
and a suit was instituted thereon: Held, that it was 
a Confederate contract, within the provisions of the 
Ordinance of 1865, and that the Court below erred in 
not giving that Ordinance in charge to the jury, as 
the equities of the parties were to be regulated and 
adjusted by that Ordinance; that the charge of the 
Court as contained in the record, in view of the facts 
of this case, was error. Hood vs. Townsend et. al.,... 
2. When on the trial of an issue as to the amount due 
on a “Confederate contract,” under the Ordinance of 
1865, the plaintiff proposed to prove by a witness that 
the defendant had invested the Confederate money re- 
ceived from the plaintiff, in cotton, at ten and twenty 
cents per pound, and got for it forty cents, after the 
war, which evidence, so proposed to be offered, was 
rejected by the Court: Held, that it was not error in 
in the Court to reject the evidence. Bowdre vs. the 
Macon and Brunswick Railroad Company.......++.+00 
3. In 1864, the holder of a promissory note, made in 
1860, at the demand of the security, gave up the note 
and took from the principal a new note, with other 
security, which last note was to be paid in Confed- 
erate money: Held, that this was a new contract, and 
the amount due thereon is to be ascertained under the 
Ordinance of 1865, relating to contracts made during 
the war. Horne et. al., vs. Young et. l.,...cscececceeeens 
4. Held further, That in adjusting the equities between 
the parties, the jury may look into the original con- 
sideration, the value of the old note, at the time of the 
new contract, and the different relation of the princi- 
pal and securities to that consideration, and should 
the evidence so authorize, they may, under our law, 
find a verdict for one amount against the principal, 
and another against the securities, accordingly as they 
may find the true equities of the parties. Ibid. 

5. In cases arising under the Ordinance of 1865, for the 
adjustment of Confederate contracts, either party may 
be a witness, notwithstanding one of the contracting 
parties is dead. Ibid. 

6. A promissory note, given in March, 1864, for Con- 
federate money borrowed, payable on the Ist of 
January, 1868, in the “commonly received currency 
at that time,” is within the Ordinance of 1865, and 
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the rights of the parties are to be adjusted according 
to that Ordinance. Thomas vs. Knowles.......0...000++ 

7, It is error in the Court, in such a case, to charge the 
jury that they are to scale the note according to the 
gold or intrinsic value of the consideration at any 
time. One of the matters for the consideration of the 
jury, is the Jength of time the note was to run, with- 
cat interest; another, the mutual risk the parties 
agreed to take, of the rise or fall of Confederate 
money, and the jury are, under all the facts, to find 
according to the true equities of the parties under the 
contract. Ibid. 

g. A contract, made in 1864, to deliver cotton, in con- 
sideration of so much Confederate money, is within 
the Ordinance of 1865, foradjusting Confederate con- 
tracts; and in adjusting the equities between the par- 
ties in such a case, the jury are not confined to the 
specie value of the consideration at any time, nor to 
to the specie value of the cotton, at the time it was to 
be delivered ; they may, under the Ordinance, con- 
sider the value of the consideration, and of the cot- 
ton at any time, and find what, under all the cireum- 
stances of the case, is a true, equitable adjustment of 
the rights of the parties therein ; and it is error in the 
Court to confine the jury to the specie value of either 
the consideration, or the cotton, at any time. White 
1 EDR nine cvonsirctneiniiuge % . nathinnbbansoupisindibeh Jadanbabsas 

9, When, in consideration of $5,000 00, A contracted, 
in February, 1864, to deliver to B, by the 25th of 
December, 1864, six thousand five hundred and 
seveny-eight pounds of cotton; and it was in proof 
that before the action was brought, cotton was worth 
from eighteen to forty cents per pound, United States 
currency, and the jury found $1,151 00, for the plain- 
tiff: Held, that it was error in the Court below to 
grant a new trial. Ibid. 


PARTIES TO ACTIONS. ° 


. Where A was employed by B, at a salary of $100 00 
per month, and A directed B to pay $25 00 per month 
of his ‘salary to C, for the benefit of C’s wife and chil- 
dren, as a donation or gift from A, and B failed to 
pay the money, and C died: Held, that A might re- 
cover the money from B, by suit, in his own name, 
and the statement in the declaration that he was suing 
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for the use of C’s family, is mere descriptio persone, 

or surplusage. Burke vs. Steele.....+..cesee seseceseeeses 217 
2. A creditor of the intestate has such an interest in the 

question, as that, under the Act of 1863, (Code section 

3974) he may appear and file objections to areturn of 

commissioners, appointed at the instance of the widow, 

to lay off and assign to her dower in the land of the 

deceased. Carter v8. Davis.....ccccccsccsccecccscccesccece 300 


See Arrest of Judgment, 1. 

See Equity Practice, 3, 4. 

See Central Railroad and Banking Company vs. Collins, 
582, for State as party. 


PARTNERSHIP. 


1. The interestof one partuer in the partnership property 
is not subject to levy and sale, under an attachment. 
Tt can only be reached at law by process of garnish- 
ment. Patterson vs. Trumbull.....rcccececorsesereovecers 104 
2. Where one partner borrowed money in the name of 
the firm and promised to pay usurious interest, the 
other partner cannot set up the illegality of the con- 
tract and thereby defeat the right of the creditor to 
recover back from the partnership his principal and 
legal interest. Under our law the contract is illegal to 
the extent of the usurious interest only. Dillon vs. 
Tis nsn chin cdi ac omnagndtigeasienaarecayesentaes 107 
3. Although the complainant’s bill cannot be maintained 
as a bill of interpleader, yet, as there are other grounds 
for equitable relief stated, in regard to the partnership 
claims, in the adjustment of which a Court of Equity 
can afford more adequate relief than a Court of Law, 
the general demurer to the whole bill for want of equity 
was properly overruled by the Court below. Hat- 
PRE hg Oi, MEO ROTO oo nsinnyeccnies nn secieinvsnasnacoding 269 
4, F., having the control of certain convicts, hired them 
for a certain fixed price per day to B., who represen- 
ted himself as mere agent for C., and promised that 
himself and his brother, whom he represented as an 
agent for C., would see to it that a correct account of 
the days should be kept, and the brother afterwards 
became a partner with I"., in the hiring of the con- 
victs from the State, representing that he was the agent 
of C., in the work at which the hands were to be en- 
gaged at a fixed salary, one-half of which he agreed 
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should go to F. F. filed a bill against B. and his 
brother, and others, alleging that in fact B. and his 
brother were not agents of C., but were acting for a 
partnership of which they themselves, with the 
other defendants, were members, charging also that a 
correct account of the days the convicts had worked 
had not been kept, and that the brother of B., in fact, 
got no salary, but was a partner, and praying that the 
whole contract be treated as null, in consequence of 
the fraud, and that the partnership be compelled to 
account to him for the profits made by the labor of 
the convicts: Held, that, as under the charges un- 
der the bill, B’s brother was a partner of F., and also 

of the other firm, equity had jurisdiction to compel a 

discovery of the true number of days the hands had 

worked, and an account therefor according to the con- 
tract, as well as to compel an account to F., from the 
firm for the one-half of the salary of B.’s brother rep- 
resented himself as receiving. Printup et al., vs. Fort 

5. Held further, That as it did not appear that F., had 
been defrauded in the contract of hiring by the false 
statements of B., or his brother, or had been induced 
by such false representations, to hire the convicts for 
less than he would otherwise have taken for them, he 
had uo right to have the contract treated as null, and 
be let in to share the profits which the partnership of 
B., and the others had made by working the hands. 
Ibid. : 

. Where two persons make a crop together, and the corn 
made is gathered, shucked and separated into equal 
parts, and placed in different cribs on the place, and 
each of the parties has a key to a distinct crib, with 
leave to feed his stock therefrom: Held, that this 
is not such a division of the corn as puts each crop- 
per in possession of his part in his own right, and a 
possessory warrant will not lie between them for said 
corn, until a formal division is made, or there is a for- 
mal settlement of the debts and affairs of the partner- 
ship. Usry vs. Rainwater........0+000 sosasemasnepeands 


See Equity, 4. 


See Garnishment, 1. 
See Evidence, 7. 


PAYMENT. | 


A motion was made in the Court below to vacate and set 
aside the entry of satisfaction, made by the sheriff on a 
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fi. fa., and upon the trial of an issue formed thereon, 
it appeared that the payment was made by the defen- 
dant in fi. fa., to the sheriff, on the 27th April, 1865, 
in Confederate Treasury notes, which were worthless 
at that-time: Held, That the payment having been 
made after the failure of the Confederate Govern- 
ment, the Confederate Treasury notes failed with it, 
and that the payment of the ft. fa., in that currency 
was not a good and valid payment at the time said 
payment was made. Sirrine vs. Griffin........ceeeseeess 


See Judgments, 4. 

PAYMENT IN CONFEDERATE MONEY. 
a RE i NI in cites eins: sci e reece tpesnennoonienes 
PLEADING. 


1, An application was made to the Ordinary of Ran- 
dolph county for the benefit of a homestead, as pro- 
vided in the Act of 1868, and thereAvas a demurrer 
to the application, on the ground that the applicant 
did not allege therein that he was “ the head of a fam- 
ily, or guardian, or trustee of a family of minor chil- 
dren,” which demurrer was overruled : Field, that the 
Court below erred in overruling the demurrer to the 
application of the party claiming the benefit of the 
homestead, as the same did not affirmatively show 
that he was entitled to a homestead under the pro- 
visions of the Act. Lynch et al., vs. Pace.........000+ 

. An action was brought by the plaintiff, as an em- 
ployee of the defendant, alleging that he had been in- 
jured and damaged by other employees of the defen- 
dant, in carelessly and negligently running and push- 
ing a certain hand-car upon the railroad track of the 
defendant. On the trial of the case, the plaintiff of- 
fered evidence to prove that he was injured in conse- 
quence of the defective construction of a certain in- 
strument, called a “jigger,” which was used by the 
employees of the road, which evidence was objected to 
by the defendant, on the ground that there was no 
allegation of that fact in plaintiff’s declaration, which 
objection was overruled by the Court, and the evi- 
dence was admitted. The jury found a verdict for 
the plaintiff for the sum of $2,750 00, and a motion 
was made for a new trial, upon several grounds, 
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which was granted by the Court below. The plain- 
tiff excepted : Held, that it was error in admitting the 
evidence as to the injury sustained by the plaintiff in 
consequence of the defective construction of the 
“jigger,” there being no allegation of that fact in his 
declaration, but, on the contrary, the injury was al- 
leged to have been done by the careless and negli- 
gent running and pushing the hand-car on defendant’s 
road, by the employees thereof. Thomas vs. the Geor- 
gia Railroad and Banking Co.....s.cesssevsseesscensseeees 231 
3, When a case had been brought up to this Court by a 
writ of error, which was dismissed, without a hear- 
ing, upon the merits of the case, and the judgment of 
the Court below was affirmed; and a motion was 
made for a new trial in the case, in the Court below, 
without including in the motion the grounds upon 
which the new trial was sought: Held, that there 
was no error in the Court below in overruling the mo- 
tion for a new trial in the case, as the same was pre- 
sented. Rooney va. Grant & Co....cccccsssovececsccceness 191 
4, A summons, signed by a Judge of the County-Court 
and served by a bailiff of that Court, requiring a de- 
fendant to appear at the monthly sessions to answer 
fourteen suits on a note described, and on thirteen 
other similar notes, is only a summons in the note 
set forth, and judgments entered on the thirteen other 
cases will be set aside on motion. Williamson vs. 


ila ncn ngeisnudtecieastvialensieeav eee 702 
See Criminal Law, 5, 6, 7, 8. 


POSSESSORY WARRANT. 


Where two persons make a crop together, and the corn 
made is gathered, shucked and separated into equal 
parts, and placed in different cribs on the place, and 
each of the parties has a key to a distinct crib, with 
leave to feed his stock therefrom: Held, that this is 
not such a division of the corn as puts each cropper in 
possession of his part in his own right, and a posses- 
sory warrant will not lie between them for said corn, 
until a formal division is made, or there is a formal 
settlement of the debts and affairs of the partnership. 
Carty 00; MME a sii0009s siceionin xvagues nace oenania 328 











798 INDEX. 
PRACTICE IN SUPERIOR COURTS. 


1. When property was levied upon by a distress-warrant 
for rent, and the defendant filed his affidavit under 
section 4012 of the Code, and gave security for the 
eventual condemnation money, and the property was re- 
plevied by him, and upon the trial the jury found for 
the plaintiff, it was his right to sign up judgment on 
that verdict against the defendant and his securities 
for the amount of the verdict as “eventual condemna- 
nation money,” and it was error in the Court to set 
aside the execution issued upon such judgment. Me- 
RE A NE, Os cain dntidsn cencsnsssionesdsascrccoess 

-2. In such case it is the duty of the levying officer to 
return the bond with security to the Superior Court, 
where the issue is to be “tried by jury, as provided for 
the trial of claims,” and the Court should cause the 
same oath to be administered to the jury as in claim 
cases. Ibid. 

3. In an issue formed by the plaintiff against the sheriff, 
controverting the truth of the sheriff’s return, the 
burden of proof is upon the plaintiff, and he has a 
right to open and conclude the argument before the 
jury, and it is error in the Court to give that right to 
thesheriff. Buchanon vs. McDonald..........0.0c0cese0s 

4. Where, on a motion, there are several issues of fact 
involved, and the parties agree to submit the whole 
matter, both of law and fact, to the Judge, who, under 
the agreement, enters upon the investigation, and hears 
the evidence the parties have to produce: Held, that 
it is error in the Judge to pass a judgment upon some 
of the issues of fact, and refer the others to a jury. 
Re ik, SI sects i vtnstcaedarnscataniaaveeeossexn 

5. Where there was a motion for the non-enforcement of 
a judgment obtained before the adoption of the Con- 
stitution of 1868, on the ground that the considera- 
tion, or cause of action, on which the judgment was 
founded, was slaves, or the hire thereof, and the only 
proof submitted was the record of the suit, which re- 

sulted in the judgment, and said record failed to show 
affirmatively that the consideration of the debt was 
slaves, or the hire thereof: Held, that the construction 
of the record was matter of law for the Court, and as 
the record did not show that the consideration of the 
debt, on which the judgment was founded, was slaves, 
or the hire thereof, it was error in the Court to direct 
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an issue to be made, and tried by a jury, of the mat- 
ter in dispute. did. , 

6. When the parties are at issue on the facts set forth in 
an affidavit of illegality to an execution, the defend- 
ant in fi. fa. cannot set up new grounds of illegality 
not contained in his affidavit. Dever vs, Akin ....... 


See Arbitration, 1. 
See New Trial, 15. 


PRACTICE OF SUPREME COURT. 


1. The writ of error in this case was dismissed by the 
Court, ex suo mero motu, because counsel for plaintiffs 
in error failed, “on or before the calling of the cause on 
the docket for a hearing,” to furnish to each of the 
Judges and to the Reporter a printed or plainly written 
copy of the bill of exceptions, as is required by Rule 
12th of the Supreme Court. (See 38th Georgia Re- 
ports, 690.) Hoyt & Co. vs. Sheffield......c00 cecseceeeeee 

2. After this Court has intimated its judgment upon a 
motion to dismiss a cause, counsel for the plaintiff in 
error may withdraw the record, to save costs. (R.) 
Comat of til, 06, RI 000 0ag scenes cscennnsescuncucnaiyenss 

3. Counsel for defendant in error had the record, and was 
absent when the cause was called. The Court post- 
poned the cause till the record was produced. (R.) 
eepdll ve. GPO. .040s0scsnnsincsceresngsusstuieandeiina 

4, The bill of exceptions not having been served, the 
writ of error was dismissed. (R.) Ibid. 

5. It did not appear that the bill of exceptions was filed 
in the office of the Clerk of the Court below, as required 
by law, and the writ of error was dismissed. (R.) 
Spriggs ve. Sprigge dt dhs. <.c..-sscceguseteietacastbarstaton 

6. The record reached this Court after return day for 
the June term, and was entered upon the docket of 
that term. The Court ordered it stricken and entered 
for December term following. (R.) Jones vs. Boone.. 

7. The bill of exceptions was not certified and sent up to 
this Court in accordance with law and rules of Court, 
and was, therefore, dismissed. (R.) Ibid. 

8. If no record be sent up, and no diminution is sug- 
gested, or other step be taken to supply the record, on 
or before the calling of the cause upon the docket for a 
hearing, the writ of error will be dismissed. (R.) 
W atoon ve, Johmaos..1..0000svieisvasede saleogeedeentainas 

9. Ifarecord reach this Court, and be lost befote the case 
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is entered upon the docket, a copy may be established 
here instanter,‘and the case will be docketed, as if the 
record had not been lost. (R.) Doyal vs. Mazwell 





I asa dines i lncha pints idnnohes ban vin esdotatemeaal 546 


10. The motion to dismiss the writ of error because the 
evidence was not in the bill of exceptions was taken 
after the reading of the bill of exceptions, movant stat- 
ing that he waited till after the reading that the 
Court might understand the objection. (R.) bid. 

11. The action of the Court below upon a collateral 
issue is not reviewable by writ of error while the cause 
is pending below. Such a case being brought up, the 
writ of error was dismissed without prejudice to 
plaintiff’s right to file a bill of exceptions pendente 
lite, under section 4191, Revised Code. (R.) Doe, ex 


dem. Herrin v8. Grannis .....0cccececccccecccccccccssscceces 581 


12. This was an injunction from Sumter. The bill of 
exceptions showed nothing but the action of the 
Chancellor as to the injunction. When the cause was 
called here for argument, counsel for plaintiff in error 
did not furnish the Court or Reporter with any brief 
abstract of the facts of the case as they existed in the 
record, as required by the 12th rule of this Court. 
For that reason the writ of error was dismissed by the 
Court, ex suo mero motu. (See 38th Ga. R., 690.) 
I i ER ON sass scconkad cenepscneetls: dusnstccanags 


See Bill of Exceptions. 
PRESENTMENT. See Road Commissioners. 
PRESUMPTION. 


See Arrest of Judgment, 5. 
See Certainty, 4. 
See Quo Warranto. 


PROCESS. 


1. A summons, signed by a Judge of the County-Court 
and served by a bailiff of that Court, requiring a de- 
fendant to appear at the monthly sessions to answer 
fourteen suits on a note described and on thirteen other 
similar notes, is only a summons in the note set forth, 
and judgments entered on the thirteen other cases 
will be set aside on motion. Williamson vs. Ward- 
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9, Where there was a suit pending against the Rome 
and Jacksonville Railroad Company, and, pending the 
suit, the said company and two other railroad com- 
panies agreed, under an authority from the Legisla- 
ture, to consolidate their stock into a new company, 
the new company to be liable for the contracts and 
liabilities of the several companies thus consolidated, 
and the consolidation was consented to and approved 
by the Legislature, and a new name and charter 
granted, with the proviso that each of the companies 
was to continue liable for its liabilities incurred before 
the consolidation: Held, that it was illegal to permit 
the plaintiff, in the suit pending, to take a judgment 
against the consolidated company in its new name, 
without proper steps to bring the new company as 
such before the Court, and a judgment so taken 
ought to be set aside. The S. R.and D. R. R. Co. vs. 
Di no ceetnnetsaetgngnenn ceuiten dash’ dabulestmemiasalanan 706 


PROHIBITION. See Nuisanee, 1. 
PROMISSORY NOTES. 


D. sold and delivered a piano-forte to F., a married 
woman, and took her note for the price thereof, and 
afterwards filed his bill on the equity side of the Court 
for a re-delivery of the piano to him, or payment of 
its value, on the ground that the note given therefor 
was void: Held, that a general demurrer to the bill 
for want of equity was properly sustained by the Court 
below. Davis vs. Moorefield et al.,........ eid datanidatins 185 


PUBLIC POLICY. See Equity, 8. 
PURCHASERS. 


« 

1. In the exercise of its jurisdiction to correct mistakes, 
equity will grant relief between the original parties 
and their privies in estate or in law, except as against 
bona fide purchasers without notice, and a judgment 
creditor does not, for this purpose, occupy the position 
of such a purchaser. Burke et al. vs. Anderson....-.. 535 

2. Sections 1947 and 1948 of our Code, regulating the 
rights of liens existing by operation of law against 
unrecorded or defectively recorded mortgages, does 
not change the rule in equity as to the mistakes in 
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the instruments themselves. Such mistakes are still 
relievable except as against bona fide purchasers with- 
out notice. Ibid. 


See Equity, 2, 6 and 7. 
QUO WARRANTO.  - 


A writ of quo warranto was filed in behalf of the State 
of Georgia on the relation of Fulgham against Johnson 
for the purpose of inquiring by what authority the de- 
fendant, Johnson, assumed to exercise and perform the 
office and duties of tax-collector of the county of 
Pulaski, and on the hearing of the case, the Court de- 
cided that Fulgham was the legally elected tax-col- 
lector for that county, and that Johnson was not, and 
rendered a judgment of ouster against said Johnson, 
ousting him from said office and the exercise and en- 
joyment of the privileges, duties and emoluments of 
the same, and ordered that the Clerk of the Court 
should transmit a certified copy of the judgment of 
the Court, in that case, to the Governor of the State 
for his action. After the rendition of the judgment 
of ouster against Johnson, an application was made 
to the Court for a rule calling upon Johnson to show 
cause why an attachment for contempt should not be 
issued against him forcontinuing to perform and exer- 
cise the office and duties of tax-collector in said county, 
which application was refused: Held, that the issu- 
ing of the writ of guo warranto is not a proceeding on 
the equity side of the Court, and that, inasmuch as 
the judgment in this case, so far as the same related to 
the defendant, only ousted him from the office of tax- 
collector, without more, the legal effect of such judg- 
ment was to render null and void all his pretended 
official acts as such tax-collector, after the rendition of 
such judgment, and thus deprived him of all official 
authority as such tax-collector to jnterfere in any way 
with the legal rights of the citizens of that county in 
that capacity. ‘The legal presumption is, that when 
the Governor is officially informed of the judgment 
of the Court rendered in this case, he will issue a 
commission to the party who, under the law, as de- 
clared by the judgment of the competent tribunal, is 
entitled to it. The judgment of the Court below is 
that Fulgham is entitled to the office under the laws 
of the State, and that Johnson is not. Fulgham vs, 
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RAILROADS AND RAILROAD COMPANIES. 


1. By the Act of April 18, 1863, all suits then pending, 
and brought after the adoption of the Code, against 
the Western and Atlantic Railroad for damages caused 
by the running of the cars, stand upon the same foot- 
ing as suits against other railroad companies for such 
damages, and this, even though the damage for which 

‘the suits are brought was received before the adoption 
of the Code. Lewis, Superintendent Western and 


Atlantic Railroad vs. Turner ...c.ccccsceeseeeees Dawteacdigeg 
2. The Mayor and Council of Atlanta were proceeding 
to open a street through the embankment of the 
Georgia Railroad, in said city, on the ground that the 
embankment was an obstruction to the street and a 
nuisance. The railroad company filed a bill praying 
for an injunction, and asserting a prior occupation by 
the railroad, and long acquiescence by the city. The 
Court granted the injunction, and, on the coming in 
of the answer, continued the injunction. As the right 
of the city was doubtful, under the bill, answer and 
affidavits, there was no error in holding up the in- 
junction until the trial, especially as the railroad is 
itself a thing in which the public has an important 
interest. The Mayor and Council of Atlanta vs. the 


Georgia Railroad and Banking Company.........++00. 
. The State of Georgia, being a stockholder in the 
Atlantic and Gulf Railroad Company, may, on her 
own motion, become a party to a bill filed by other 
interested persons against the City of Savannah, the 
Central Railroad, the Southwestern Railroad, and the 
Atlantic and Gulf Railroad, to enjoin the consumma- 
tion of a contract by which a controlling amount of 
the stock of the Atlantic and Gulf Road is about to 
pass into the control of the Central and Southwestern 
Roads. A citizen of the State, as such, is not a proper 
party to a bill to enjoin a Railroad Company from il- 
legally making a purchase of stock in another Rail- 
road Company, but if there are other proper parties 
to the bill, this objection. is not a good ground of 
general demurrer. The Central Railroad Company et 
al., ve. Coline: ob chy. iisssiiis uivicesein cvdsscdelackssentin 
4, If one be a bona fide holder of stock in a Railroad 
Company, and file a bill to enjoin the Company from 
making a purchase not authorized by the charter, it 
is not a sufficient reply to the bill, that the plaintiff is 


47] 


582 








804 INDEX. 


not in good faith seeking the interests of the Company, 
but is acting in the interests of a rival road. Each 
stockholder has a right to stand upon his contract, as 
provided by the charter. Ibid. 

5. The banking powers of the Central Railroad and 
Banking Company, and the incidents thereto, expired 
on the 14th of December, 1868, and after that date, 
the general powers of the said Company to buy and 
hold real and personal property and make contracts 
are confined to such property and such contracts as 
are incident to the building, managing and maintain- 
ing the railroad contemplated and provided for by 
the charter, and the purchase of stock in another, and 
especially in a rival Railroad Company, is outside of 
the objects of the charter. Ibid. 

. Neither the Central Railroad Company nor theSouth- 
western Railroad Company, is authorized by itschar- 
ter, to become a stockholder in other Railroad Com- 
panies, and a Court of Equity will, at the instance of 
stockholders in the roads, enjoin a purchase of such 
stock by said Companies. bid. 

7. A Railroad Company chartered for the purpose of 
building and maintaining a Railroad from Savannah 
to Macon, with general powers to purchase and hold 
personal estate, of any character whatever, is not 
authorized to become a stockholder in a Railroad from 
Savannah to Bainbridge. Such purchase is wholly 
beyond the purposes of the charter. bid. 

. It is a part of the public policy of the State, as indi- 
cated by the charter of several Railroads from the 
seaboard to the interior to secure a reasonable compe- 
tition between said roads for public patronage, and it 
is contrary to that policy for one of said roads to at- 
tempt to secure a controlling interest in ‘another, and 
any contract made with that view, will be set aside 
by a Court of Equity as illegal, beyond the objects of 
the charter, and contrary to the public policy of the 
State. Ibid. : 

. The Act of December, 1861, authorizing the connec- 
tion of the Central Railroad and the Atlantic and 
Gulf Road, having, as is expressly recited in the pre- 
amble, been passed in furtherance of the Jate rebellion — 
against the United States, is no indication of the policy 
of the State to permit the Central Railroad Company, 
to acquire in any manner a controlling interest in the 


Atlantic and Gulf Railroad. Ibid. 
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10. Wlien the city of Savannah and the Central Rail- 
road and Southwestern Railroad Companies entered 
into a contract by which the said city transferred to 
said Railroad Companies 12,383 shares of stock in 
the Atlantic and Gulf Railroad, 307 shares in the 
Montgomery and West Point Railroad, 424 shares 
in the Savannah and Augusta Railroad, and one share 
in the Southwestern Railroad, and the Mayor of the 
City of Savannah was a stockholder in the Central 
Railroad, and the said city one of the original corpo- 
rators in said Central Railroad : Held, that even if 
the Railroad charters are not public laws which all 
are bound to notice, the City of Savannah is charged 
with notice of the powers of the Centra] and South- 
western Railroad, and can not stand upon the footing 
of an innocent actor without notice. WARNER, J., 
dissents, as to the power of the Central Railroad Com- 
pany to buy and of the City of Savannah to sell said 
stock, ete. Ibid. 

11. By the charters of certain railroad companies, they 
are authorized “to purchase and hold all real estate 
that may be necessary and proper, for the purpose of 
laying, building and sustaining” said railroads ; and 
when it is declared in said charters, “that the said 
railroads and the appurtenances of the same shall not 
be subjected to be taxed higher than one-half of one 
per cent. upon their annual nett income, and no muni- 
cipal or other corporation shall have power to tax the 
stock of said companies, but may tax any property, 
real or personal, of said companies, within the juris- 
diction of said corporation, in the ratio of taxation of 
like property :” Held, that all the property of said 
companies that is neeessary and proper for the purpose 
of laying, building and sustaining said railroads con- 
stitutes a part of the capital stock of said companies, 
and is not liable to be taxed in any other manner 
than is specified in their respective charters; but that 
any other property owned by said companies, which is 
not necessary and proper for the purpose of laying, 
building and sustaining said roads, and not apper- 
taining thereto, may be taxed by the county or other 
corporation in the ratio of taxation of like property. 
Ordinary of Bibb vs. the Central Railroad Company 
boa rnas seit hsenstantaistegtabareins sevexecesnedenine 646 
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REASONS FOR JUDGMENT. 


See New Trial, 6. 
TD FIG. cc cscnccvcccsvcsssevceavcasevnnssoncessesasenrsens con egs 


REBELLION. 


1. The Western and Atlantic Railroad was engaged in 
the service of the Confederate Government, by carry- 
ing troops who were in the service of said Govern- 
ment, for compensation paid by said Government, 
to the battle-field of Chickamauga. The husband of 
the plaintiff was captain of a company in said service, 
and was carrying his company on the cars of said 
road, under the orders of his superior officer, to en- 
gage in the battle of Chickamauga. While both the 
road and the captain were thus engaged in the com- 
mon cause of aiding the Confederate Government to 
prosecute the war against the United States, (the cap- 
tain’s fare on the road being paid by the Confederate 
Government,) a collision occurred upon the road, and 
the captain was killed: Held, that the Courts must 
now adjudge such mutual employment an_ illegal 
transaction, in violation of the supreme law of the 
Jand, and. that they will not lend their aid to either 
party to recover damages for any injuries received by 
the carelessness or the negligence of the other, while 
they were engaged together in the service of the Con- 
federate Government, aiding it in the prosecution of 
hostilities against the Government of the United 
States, Martin vs. Wallace, Sup’t....s.c00 sesescveoeeees 

2. An action was brought by the plaintiff against the 
defendants for wrongfully depriving him of a mule 
and seventeen gallons of syrup, in the year 1864, and 
the defence set up was that the defendants took the 
property from the plaintiff when acting wnder orders 
of the officers of the Confederate Military Govern- 
ment, and the Court dismissed the case, on its own 
motion, without giving the plaintiff an opportunity to 
go before the jury and have the question of fact tried 
by them, whether the defendants were, at the time of 
the seizure of the property, bona fide acting under 
military orders or not: Held, that it was error in the 
Court to dismiss the plaintiff’s case in the manner 
stated in the record; that the Court should have sub- 
mitted the evidence to the jury, and charged them as 
to the law applicable to the facts proved on the trial. 
Brakebill 00. toward eb Gls .000000000000000000essceseses es 
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3, Held, also, that the certified copy orders of the mili- 
tary authorities of the Confederate States were prop- 
erly admitted in evidence on the trial of the case, 


Ibid. 


4, It is the duty of the plaintiff in error to bring up the 
whole record of his case to this Court, and when 
there was a motion to set aside a judgment on the 
ground that the consideration of the debt sued on was 
a horse, to be used in the Confederate service, and the 
Court below, on proof, granted the motion, and the 
plaintiff in the judgment excepted, but failed to bring 
up any record of the judgment, or even to show its 
date: Held, that in favor of the decision of the Court 
below, this Court will presume either that the judg- 
ment was obtained during the war, when such a plea 
would not have been allowed, or, if since the war, on 
an erroneous ruling of the Court against the plea. 
Benakey, 00. OOM 9 0000 ccsccasconsceenssaetecsssneusenranananes 


See Constitutional Law, 1. 
See Railroads and Railroad Companies, 9. 
Bae Becler 00. AGO x case ncssencenssscnesconecsastandes 


RECEIVER. See Injunction, 9. 
RECITALS IN DEEDS, ETC. 


See Evidence, 15, 17. 
See Bill of Exceptions, 13. 


REFORMATION OF DEEDS. 


1. When the grantees are volwnteers, the donor, who has 
conveyed a tract of land by deed to the donees, and 
files his bill to have the deed reformed, is entitled to 
relief if he can clearly show. that he acted under a 
mistake as to the line of the lot, and that he did not 
believe that that which he conveyed included his dwel- 
ling-house and the cleared lands adjoining it, and did 
not intend to convey the dwelling-house and cleared 
lands. But his own testimony as to his intention and 
mistake should not be held sufficient without corrob- 
orating circumstances, In such case relief will be 
granted when the evidenceis satisfactory that the grant- 
or acted under a mistake, though the grantee was not 
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cognizant of the mistake at the time of the convey- 
ance, and the injunction should have been enforced 
till the trial. Jittchell vs. Mitchell.........ccccccccccccecs 


2. The plaintiff and defendants entered into a parol 
agreement for the rent of a plantation for one year, 
and for the purchase of the stock, provisions and 
agricultural implements thereon, and afterwards re- 
duced their agreement to writing. One of the defend- 
ants swore upon the trial that it was the intention of 
the parties to have inserted in the written agreement 
that the plaintiff was to use his influence with the 
negroes on the place to remain there as laborers, but 
by “mistake” it was omitted, without showing how, or 
in what manner, or by whom the mistake was commit- 
ted: Held, that this was not sufficient averment of a 
mistake, under the law, to lay the foundation for the 
introduction of parol evidence to prove that it was 
part of the agreement that the plaintiff should use his 
influence with the negroes on the place to remain there 
as laborers, and that it was error in the Court to ad- 
mit the evidence as to the injury sustained by the de- 
fendants in consequence of the negroes leaving there. 
Gamble vs. Knott & Hollingsworth... ..c.0eccescesseeseees 
3. Held, also, that although the plaintiff may have re- 
presented to the defendants that there was a greater 
quantity of stock and provisions on the place than 
they found to be there when they took possession of 
it, if they made no objections, but proceeded to make 
a crop with what they found there, and paid part of 
the rent without any complaint as to the deficiency 
of corn and other things, it is too late, at the end of 
the year, for them to insist that they did not get as 
much as they expected, and for that reason seek to 
repudiate their contract. They knew when they took 
possession of the place, or might have known by the 
exercise of ordinary diligence, what was on it, and 
if there was any material deficiency in anything re- 
presented to be on the place, then was the time for 
them to have’repudiated the contract if they had de- 
sired todoso. Ibid. 


RELIEF ACT OF 1868. 


1. A motion was made, in the Court below, to open a 
judgment obtained prior to the Ist day of June, 1865, 
for the purpose of having the same scaled, as provi- 





1] 


199 














INDEX. 


ded by the 2d sectoin of the Relief Act of 1868, 
upon the ground that the defendant in the judgment 
had lost a large amount of property by the results of 
the war, without any fault of the plaintiff, so far as 
the record shows, which motion was overruled by the 
Court: Held, that the defendant in the judgment did 
not make out such a case as entitled him to any equit- 
able relief, under the provisions of the Act of 1868, 
and that the judgment of the Court below should be 
affirmed. Cornell vs. Vaughn ......seceeees Senkcaaapedioat 


2. The parties submitted certain matters, in controversy 
between them, to arbitration, and the arbitrators made 
an award against one of the parties, for the sum of 
$287 50, in gold, which award was made the judg- 
ment of the Court. After the passage of the Relief 
Act of 1868, the defendant made a motion in the Court 
to open the judgment, under the provisions of that 
Act, which was allowed, and on the trial of the issue 
found thereon, the jury, after hearing the evidence on 
both sides, returned a verdict in favor of the plain- 
tiff for the sum of $398 50, principal, and $16 78, 
interest ; whereupon, the defendant moved for a new 
trial, on the grounds that the verdict was contrary to 
the evidence, and strongly and decidedly against. the 
weight of the evidence, and the principles of equity 
and justice, and against the charge of the Court. The 
motion for a new trial was refused: Held, that as 
there was no error alleged to the charge of the Court, 
the verdict of the jury was right, under the law and 
the facts of the case, as shown by the record, the mo- 
tion for new trial was properly overruled. Howser vs. 
BONG 6 5 050 cintis indentnaddinls tieci genta vata teenie 
3. When a motion was made to open a judgment in or- 
der to scale the same, under the second section of the 
Relief Act of 1868, and on the trial of said motion 
in the Court below, it appeared in evidence that the 
defendant in the judgment had lost a large amount of 
property which he owned at the time the debt was 
contracted, for which the judgment was rendered, by 
the results of the war, without any fault of the plain- 
tiff, and the jury returned a verdict for $25 00 in favor 
of the plaintiff, when the principal and interest due 
on the judgment was $118 00: Held, that the de- 
fendant in the judgment did not, by his evidence, make 
out such a case as entitled him to any equitable relief 
under the provisions of the Act of 1868, and that the 
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judgment of the Court below should be reversed, 
OE NID 9 ass lest onsnceawannpedeerdsnanetsthcadidebenns 
4, When a defendant in execution filed an affidavit in 
accordance with the 7th section of the Act of 1868, 
known as the Relief Law, it was error in the Court 
to dismiss the affidavit, on the ground that said Act 
was unconstitutional. He should have permitted the 
defendant to make the motion provided for in the 2d 
section of the Act. Addison vs. Fayelte.............00 
. When a motion was made in the Court below to open 
a judgment, on the ground that the defendant therein 
had tendered to the plaintiff $1,200 00 in Confederate 
money, during the second yeer of the war, and claimed 
the benefit of the Relief Act generally, which motion 
was allowed by the Court: Held, that the defendant 
in the judgment did not show any equitable ground of 
' defense, which authorized him to haye the judgment 
opened and scaled, and that the judgment of the Court 
below shonld be reversed. Remshart vs. Ham.......,. 
. A judgment inter partes is conclusive, as to all mdt- 
ters which were before the Court or by the laws gov- 
erning the Court rendering the judgment, must have 
been in issue before it, and it is not within the power 
of the General Assembly, under the Constitution, to 
authorize the opening of judgments so as to allow a 
rehearing of issues, which were, or by the rules of 
law, must have been heard by the Court rendering the 
judgment ; but cross actions, equitable defenses, and 
rights which have accrued since the judgment do not 
come within this rule, and it iscompetent for the Legis- 
lature to authorize such defenses to be taken advant- 
age of by a motion in the nature of a bill in equity, 
to open the judgment and adjust the rights of the par- 
ties according to such equities. White vs. Herndon. 
eran AON EE acisn sna ohana sioacn nnn nnd dannee tenes 
7. Where the defendant in a judgment of law filed his 
affidavit, under the Act of 1868, for the relief of debt- 
ors, ete., in the precise words required by the statute, 
and the sheriff returned the papers into Court as there- 
in required, it was error in the Court to dismiss the 
affidavit without giving the defendant an opportunity 
to set up such cross actions, equitable defenses and 
rights accruing to him subsequent to the judgment, 
as under said Act are allowed to be set up'in a motion 
to open the judgment. bid. 
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The 2d and 7th sections of the Act of the General 
Assembly of this State, passed in 1868, for the relief 
of debtors and to authorize the adjustments of debts 
on principles of equity, so far as they permit the de- 
fendant in a judgment to open the same by motion 
and set up defenses thereto, which were, or by the law 
at the date of the judgment must have been in issue 
before the Court rendering the judgment, are in vio- 
lation of Article 9th, section 6th, and of Article 1st, 
section 21st of the Constitution of this State, but so 
far as said Act permits judgments to be opened by 
motion, so as to let in defenses arising since the date 
of.the same, or cross actions and defenses purely equit- 
able, though existing at the date of said Act, is not 
unconstitutional, but is within the powers granted to 
the Legislature by the Constitution. Warner, J., 
dissenting. Ibid. 

A judgment obtained against B, in October, 1867, 
upon a note given during the war for “ borrowed Con- 
federate money,” B, after the passage of the Act 
known as the “ Relief Law,” filed his application to 
open the judgment, upon the ground, among others, 
that, in 1863, he tendered to A the full amount of 
principal and interest due on the note, adding to that 
asum sufficient to make up the depreciation of said 
currency, and that the non-payment of the debt was 
owing to the refusal of plaintiff to receive the money 
so tendered; that in May, 1865, he tendered to the 
plaintiff the full value of said debt, according to the 
usual rule of scaling in United States currency, which 


was refused, and that the non-payment of said debt at. 


that time was owing to said refusal: Held, that this 
created an equity in favor of B, which, by the strict 
rules of law in relation to tender in existence at the 
time the judgment was rendered, he was not able to 
set up as a defense, and that the Act of the Legisla- 
ture providing for the opening of the judgment to let 
in this equitable defense is justifiable. WARNER, J., 
dissenting. Bonner vs. Martir.........ccocesecevcececeee 


10. When a deputy sheriff, having levied a fi. fa., 


which showed upon its face that it was founded on a 
judgment obtained after the passage of the Relief Law 
of 1868, permitted the defendant to file an affidavit 
under that law and stop the proceeding, the sheriff is 
liable to be ruled for the debt. Kite vs. Lumpkin... 


11. A note given in 1866, in renewal of a former note, 
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for a debt due prior to June, 1865, is a new contract, 
and is not embraced in the Act known as the Relief 
Law of 1868. And it was not error in the Court 
below to order the pleas filed under the Relief Act 
stricken, if they do not contain matter good as a 
defense under the laws applicable to contracts made 
since June, 1865. Smith vs. Belk et al....cccccccceececees 

12. The plea of tender in this case was insufficient, under 
the law applicable to the case. Ibid. 

13. To sustain a plea under the Relief Act of 1868, it 
must appear that the loss which the defendant claims, 
as an equitable ground for reducing the plaintiff’s 
claim, was in some way the fault of the plaintiff. 
NG i TIN io sie scans tidea encanta de vesertncwsactiedes 


See Administrators and Executors, 3. 
REMARKS MADE BY THE JUDGE. 


Where the Judge, on the calling of a cause, intimates 
that, in his opinion, the defendant’s plea is a bad one, 
and the parties, nevertheless, go to trial, and no point 
is made on the plea or on theevidence under it: Held, 
that the intimation of the Judge, made before the 
cause was submitted to a jury, is not a ground of 
earor. .MoOrary ed al. ws, Perry... ......002 <cccsceeseesees 


See Charge of the Court, 2. 


RENT. See Distress- Warrant. 


REPUTATION. See Evidence, 7. 
RES ADJUDICATA. 


1. When an affidavit of illegality had been filed to an 
execution, and the questions of illegality involved 
therein had been finally adjudicated by this Court: 
Heid, that such adjudieation was conclusive upon the 
rights of the parties in that case. Held, further, that 
the party makingsuch affidavit of illegality could not, 
nor could his legal representatives after his death, 
by a motion toset aside'the execution and judgment 
for the same causes embraced in the affidavit of ille- 
gality, or which might have been embraced therein, 
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be heard to vacate or set aside said execution and 

judgment, the more especially after the lapse of seve- 

ral years since the rendition of the same, for causes 

which may have existed prior thereto. Field vs. Sis- 

eh tbh ic cckrcdinieienqueecanaminiaes rad iinassleuaedein 67 
2. The order of a magistrate, sitting as a Court of In- 

quiry, to determine whether one arrested under a bas- 

tardy-warrant shall be committed or recognized to ap- 

pear at the Superior Court, to answer, ete., is not such 

a judgment as can be pleaded in bar to a subsequent 

inquiry under a new warrant for the same offense. 

Figden ve. The Dale..ccccssecieeseed wiestiddanssbvatetaeonk 476 


RIVER—SAVANNAH. See Common-Carviers, 1. 
ROAD CONMISSIONERS. 


1, A proceeding against a Road Commissioner under 
section 701 of the Revised Code is not technically a 
criminal proceeding, but a proceeding against a pub- 
lic agent for neglect of duty. And the presentment 
of the Grand Jury, mentioned in said section, need 
not be in the form required in a presentment of a per- 
son for a violation of the criminal law of the State. 

In such a case the Road Commissioner is not entitled - 
to demand a trial by jury. Blankenship et al., vs. The 
BAGS, 00103: 0900cantstsrannenionmmseniamemmmaieunaiaaas 680 

2. In the proceeding against Road Commissioners before 
the Superior Court, under 701st section of the Code 
(Act of 1866), for neglect of duty, it is error in the 
Judge to compel the defendants to answer under oath 
questions, the answer to which may subject them to a 
fine, forfeiture or penalty. Bryan et al., vs. The State.. 688 


RETROACTIVE LAWS. 


See Constitutional Law. 
See Relief Act of 1868, or Homestead. 


SALES. 


See Administrators and Executors, 5, 6, 7. 


SAVANNAH RIVER. 


See Common-Carriers, 1. 
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SCIENTER. See Amendments, 2. 
SECURITIES. See Distress- Warrant, 1. 
SET-OFF. 


A dormant judgment will not be set-off, on motion, 
against a judgment not dormant, unless there are 
peculiar equities between the parties which require it, 
or manifest injustice will be done to the owner of the 


dormant judgment by the refusal of the Court to al-- 


low the set-off. No such state of facts appears by this 
record as will authorize such set-off. Camp vs. Pace 


SHERIFFS. | 


1. A sheriff had received money in current State bank- 
bills before the war, in payment of the sale of prop- 
erty sold by him as sheriff, which money he was en- 
joined from paying over to the plaintiff, and pending 
the injunction he voluntarily loaned out the money, 
and took a note therefor, which was subsequently paid 
in Confederate money, which was worthless: Held, 
that he was liable fer the value of the State bank- 
bills which he received for the sale of the property, at 
the time he was required to pay over the same to the 
plaintiff. Held, also, that when he was ruled for the 
money, and stated in his answer that the bank-bills 
received by him for the sale of the property had be- 
come of little or no value, he could not be made liable 
for the full value of the bank-bills upon this answer. 
If the answer was not true, that the bank-bills which 
he received were of but Jittle or no value, then the 
plaintiff had the right, under the 3878th section of 
the Code, to traverse the same, and to prove the value 
thereof, either by the sheriff himself, or other wit- 
nesses ; but until this is done, the answer of the sheriff 
is pruna facie true, that the money which he received 
became worthless or nearly so in his hands. To en- 
title the plaintiff to judgment upon this answer, he 
must controvert it, and show that the bank-bills were 
not worthless, and will be entitled to judgment for 
the amount the same are shown to be worth at the 
time he was required to pay over the money. Lind- 
sey vs. Cock et al.,......00. wanes iahinbecndnvetasesuiaken 
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The answer of a sheriff, under oath, toa rule against 
him, is to be taken as true, unless the same shall be 
traversed, as provided by the Code, and a verdict be 
found by the jury against the answer. The return of 
the sheriff in this case being taken to be true, the 
Court below erred in making the rule absolute against 
the sheriff for the payment of the money, and in de- 
fault thereof, that he be attached for contempt upon 
the statement of factscontained in said return. Pound 
0, CI sis ascnsndsivaned ctacedientiand ceteeneeeaie 
Where property is levied on by a sheriff, under an 
execution from a State Court, and the defendant is 
adjudged a bankrupt, and no proceedings are taken in 
the Bankruptcy Court to compel the property levied 
on to be brought into that tribunal for distribution, 
the adjudication of bankruptcy and the issuing of 
the ordinary writ of protection is no excuse to the 
sheriff for not proceeding to sell the property and raise 
the money. Sharman vs. Howell........cccccecssereeeees 


Where a sheriff had levied upon land, and before the 
sale the defendant notified him that subsequently to 
the levy, he had applied to the Ordinary for a home- 
stead in the same, and the sheriff was satisfied that 
the application was made in good faith, and, after 
seeking legal advice, he postponed the sale, and it ap- 
peared that subsequently, in pursuance of the appli- 
cation, all the land was set apart, as a homestead for 
the family of the defendant, under the statute: Held, 
that whilst it was the duty of the sheriff to have sold 
the land, subject to the homestead, yet, as the proper 
course for him to pursue, was, under the Act of 1868, 
very doubtful, no construction of the new policy of 
the State, on the subject of homesteads, having then 
been made, and it having been affirmatively made 
known to the Court, that the sheriff had acted in good 
faith, it was error in the Court to hold him liable for 
the plaintiff’s debt, in a rule against him for contempt 
in not obeying the process of the Court. Blivins vs. 
FORNIONE 0.00 sosinvncsancneen sndclg euesioarenabenineaan 
When a deputy sheriff, having levied a fi. fa., which 
showed upon its face that it was founded on a judg- 
ment obtained after the passage of the Relief Law of 
1868, permitted the defendant to file an affidavit un-. 
der that law, and stop the proceeding, the sheriff is 
liable to be ruled for the debt. Kite vs. Lwmphin..... 
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SLAVE DEBT. 


See Jurisdiction of Superior Courts, 1, 2. 
See Novation. 


SPECIFIC PERFORMANCE. 
See Agency and Agents, 11. 

STATUTE OF LIMITATIONS. 
See Limitation of Actions. 


STATUTE OF FRAUDS. 


H. & P., merchants, sold goods to R. to the amount of 
$10 30, and charged the same to R. on their books, 
and afterwards Y., who was indebted to R., went to 
H. & P., in company with R. and said, “I am owing 
R., and if you will charge the amount he owes you to 
me, I will pay it, if you will wait until Colonel Pride 
pays off his hands;” to which H. & P. agreed, and 
thereupon credited R.’s account in full, and released 
him in the presence of Y., and charged the amount 
on their books to Y. Afterwards H. & P. sued Y. 
in a Justice’s Court on the amount so charged to him, 
and the defendant pleaded the Statute of Frauds 
against their right to recover. The Justice gave judg- 
ment in favor of the plaintiff, and the case was brought 
up to the Superior Court by a writ of certiorari, which 
was sustained by the Court: Held, that this was an 
original undertaking on the part of Y. to pay the debt 
of R. to the plaintiffs, and not a collateral undertaking 
or promise to pay the debt of R., which the statute 
requires to be in writing, and that the Court below 
erred in sustaining the certiorari, and holding that the 
defendant was not liable to pay the debt to the plaintiffs, 
according to the statement of facts contained in the 
record. Harris & Price vs. Young......scoscccscees ceove 


STAY-LAWS. 


See Constitutional Law, 10. 
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STOCKHOLDERS. 


See Corporations. ; 
See Distribution of Assets, 
See Equity Practice, 3. 


STREETS. 


See Injunction, 11. 
See Nuzsance. 


SUPERCEDEAS. 


Injunction was granted upon an ex parte application. 
Answer was filed, ten days notice was given, and a 
motion was made to dissolve the injunction. Upon 
the hearing, the injunction was dissolved: Held, that 
a bill of exceptions did not operate as a supercedeas, 
so as to keep the injunction of force. (R.) The N. 

H. Mining Company v8. Davis........ccccccrcvecseceecoese 309 


SURETY. See Distress- Warrant. 


TAXATION. 


1, The Mayor and Council of the City of Griffin have 
power conferred by the charter to levy and collect a 
tax, and, in case of non-payment, the Clerk of the city 
mav ‘ssue execution against the defaulter, which is a 
lie. upon all his property, and may be levied upon 
any property of the defendant, real or personal, suffi- 
cient to satisfy the fi. fa. by the Marshal or his deputy, 
who may sell the same at publicsale at the City Hall, 
giving such notice as is required by law for tax col- 
lectors’ sales. Smith v9. Jones.....0- secrccsessececcceees 39 

2. The Marshal is not bound to make an entry of no 
personal property before he can levy upon real prop- 
erty. Both are alike subject. bid. 

3. The Superior Court, in a proceeding commenced in 
that Court, will not order the Marshal of the City of 
Atlanta to put the purchaser in possession of lands 
in the city, sold by a former Marshal for tax due said 
city. Jennings 00, Rudd...:..006sscesivedgneniteeenein 49 

4, When a bill was presented to the Judge of the Supe- 
rior Court praying for an injunction to restrain the 
collection of an execution issued by the Comptroller 
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General, against a defaulting tax-collector, and his se- 
curities; and after hearing the argument of counsel, 
on a rule to show causé, the injunction was refused ; 
Held, that if the complainants were entitled to have 
any judicial interference in regard to the several mat- 
matters of which they complain, they had as ample 
and complete remedy in the Common Law Court as 
in a Court of Equity. Gunby et al., vs. Bell........... 133 
5. By the charters of certain railroad companies they 
are authorized “to purchase and hold all real estate 
that may be necessary and proper, for the purpose of 
laying. building and sustaining” said railroads ; and 
when it is declared in said charters, “that the said 
railroads, and the appurtenances of the same, shall not 
be subjected to be taxed higher than one-half of one 
per cent. upon their annual nett income, and no muni- 
cipal, or other corporation, shall have power to tax 
the stock of said companies, but may tax any property, 
real or personal, of said companies, within the juris- 
diction of said corporation, in the ratio of taxation of 
like property”: - Held, that all the property of said 
companies, that is necessary and proper for the pur- 
pose of laying, building, and sustaining said railroads, 
constitutes a part of the capital stock of said compa- 
nies, and is not liable to be taxed in any other man- 
ner than is specified in their respective charters ; but 
that any other property owned by said companies, 
which is not necessary and proper for the purpose of 
laying, building and sustaining said roads, and not ap- 
pertaining thereto, may be taxed by the county, or 
other corporation, in the ratio of taxation of like prop- 
erty. The Ordinary af Bibb County vs. the Central 
Railroad and Banking Company et dl.,...cccececcceees » 646 


TAX SALES, 


See Taxation, 1. 


TENDER. 
See Relief Act of 1868, 9, 12. 


TIME. 


See Amendments, 1, 3. 
See Limitation of Action, ete. 
See Military Orders. 
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TRANSFERRING CASES TO UNITED STATES 


COURTS. 


1. M., a citizen of South Carolina, commenced his ac- 
tion against C. and S., in the Courts of this State, on 
a note and a proceeding to foreclose a mortgage on 
real estate of S. Pending the actions, §. filed his bill 
against M. and C., alleging that he was only a surety 
for C. on the note and gave the mortgage on his real 
estate to M. for the accommodation of C., and that C. 
had paid a large amonnt of usurious interest to M., 
and that C. had consented to transfer to him his claim 
against M., and prayed to be subrogated to the rights 
of C., and that the usurious interest paid by C. might 
be credited on the note held by M. M. filed his peti- 
tion and affidavit, stating that he had reason to, and 
did believe, that, from prejudice or local influence, he 
would not be able to obtain justice in the State Court : 
Held, that M. had a right to have the case transferred 
to the United States Circuit Court, under the Acts of 
Congress, passed 27th July, 1866,and 2d March, 1867. 
Stewart ef al., o0, Mordecds .0..000vsesesisessscvecisvcconsts 

2. The bill having been filed by S. against M., who was 
a citizen of a State other than that in which the suit 
was brought, for the purpose of “ restraining or en- 
joing him,” M., on making the affidavit, and giving 
the bond required, was entitled to the transfer, as a 
final determination of the controversy, so far as it con- 
cerns him, can he had in the United States Courts, 
without the presence of C., the other defendant. Ibid. 

3. The affidavit filed in such case, can not, under the 
Act of Congress, be traversed in the State Court. 
Ibid. 


TRAVERSE OF ANSWER. 


See Amendments, 1. 
TRESPASS. 


1. In action of trespass for cutting timber from vacant 
land, the plaintiff must prove a good title in himself. 
The Y. R. Mining Company vs. Irby.....:.scceee cece 

2. A corporation may be guilty of a trespass other than 
a trespass on the case, as well as an individual. Its 
servants, obeying its orders, may render it liable to 
such an action. (R.) Ibid. 


479 
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3. In an action of trespass for cutting timber on vacant 


land, when it is proved that the defendant, in good 
faith, believed it was his own land, the verdict, if for 
the plaintiff, ought to be only for the actual damages 
proven. J bid. 


TRIAL BY JURY. 


See Charge 6f the Court, 6. 


See Road Commissioners. 


TRUST ESTATES. 


When A sold to B a parcel of Jand taking B’s note for 


the purchase-money, and giving him a bond for 
titles when the notes were paid, and B, with the con- 
sent of his wife, paid one of the notes with money 
belonging to her separate estate, of which he was 
trustee, and A brought suit on the other notes, with 
intent to get judgment, file a deed and sell the land, 
under 3604th section of the Code, and a bill was filed 
by the trustee for the children of the wife, she having 
died, setting up these facts, alleging that the land will 
not pay the balance due, and claiming that the trust 
money invested in the land should be first paid, and 
praying an injunction to restrain A from taking judg- 
ment on his notes till the rights of the parties should 
be settled by a decree, and A answered the bill, de- 
nying any knowledge on his part of the trust or any 
notice that the money paid was trust money: Held, 
that it was not error in the Court below to dissolve 
the injunction on the coming in of the answer. Con- 
I irate re vcnsscn sscnsnsrcadeacencceute 


See Administrators and Executors, 10, 11. 
See Equity, 1, 2. 


ULTRA VIRES. 


See Corporations, 4, et seq. 


USURIOUS INTEREST. 


Where one partner borrowed money in the name of the 
firm and promised to pay usurious interest, the other 
partner can not set up the illegality of the contract 
and thereby defeat the right of the creditor to recover 
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back from the partnership his principal and legal in- 
terest. Under our law the contract is illegal to the 
extent of the usurious interest only. Dillon vs. 


PN iis + 0s:biviedn Gel nc cuetas hb panic bao aegleeee 107 
VERDICT. 


1. When there were three credits on the note sued on, 
one of which was uncertain aud doubtful as to the 
amount and date thereof, and the jury found a verdict 
for the plaintiff for principal, interest and costs: Held, 
that the verdict was not sufficiently certain, according 
1o the facts in this case, to authorize a judgment to 
be entered thereon for any definite sum. Jackson vs. 
PM 0+ cnsevandentneniadis sitions: cniaeateen 150 
2. In adjusting the equities between the parties, the jury 
may look into the original consideration, the value of 
the old note, at the time of the new contract, and the 
different relation of the principal and securities to 
that consideration, and should the evidence so autho- 
rize, they may, under our law, find a verdict for one 
amount against the principal, and another against the 
securities, accordingly as they may find the true equities 
of the parties. Horne et al., vs. Young et al.,. 193 
3. Where the defendant in an attachment claimed °$980- 
88, and the bond and declaration followed the attach- 
ment, as to the amount, and the proof is such as to 
justify a verdict for that amount: FTeld, that a verdict 
of a jury, for the plaintiff, for $9.80 88, will be taken, 
rg | otherwise appearing,) to be a verdict for 
_ $980 88, the amount sworn to and claimed by the 
plaintiff. Heinkin & Palmore vs. Barbrey.........000+ 249 


See Criminal Law, 1 


VOLUNTEERS. Sce Evidence, 2. 


WAIVER. 
See Insurance, 1. 
See Jurors, 1. 
See Military Orders. ; 
Ri vn ance ensencesesenscdesxepavemeaiten e:atand 152, 199, 387. 
WAR. 


See Agents and Agencies, 1. 
See Rebellion. 
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WESTERN AND ATLANTIC RAILROAD. 


By the Act of April 18, 1863, all suits then pending, 
and brought after the adoption of the Code, against 
the Western and Atlantic Railroad for damages caused 
by the running of the cars, stand upon the same foot- 
ing as suits against other railroad companies for such 
damages, aud this, even though the damage for which 
the suits ave brought was received before the adoption 


of the Code. Lewis, Superintendent, vs, Turner........ 416 
WIDOW. 
See Dower. 
See Homestead. 
See Witness, 4 
See Bazter vs. ‘Abercrombie, ah pidinwkilenan teneeeewe reuse ane 663. 
WILLS. 


1. On the 25th of February, 1852, Owen Thomas 
made and executed his will, by one clause of which 
he devised that certain negro slaves therein named 
should be conveyed to Liberia, or any other free State 
foreign to Georgia, unto which they might severally 
elect to go, and in which they might lawfully reside, 
and there be forever manumitted and’ freed, they and 
their posterity. The testator also desired that his other 
property should be sold, and out of the proceeds there- 
of, after the payment of his debts and certain specific 
legacies therein named, and after the defrayal of the 
expenses incident to the execution of his will, the 
subsistence and removal to the new and contemplated 
homes of the negroes intended to be manumitted, that 
the residue should be divided among his negroes who 
should thus become free, to be paid to each person 
eighteen years of age, on his or her arrival in his or 
her new home. In 1859 the Legislature passed an 
Act which declared “that from and after the passage 
of this Act any and every clause in a deed, will, or 
other instrument,.made for the purpose of conferring 
freedom on slaves directly or indirectly, within or 
without the State, to take effect after the death of 
the owner, shall be absolutely void.” The testator 
died in September, 1868, never was married, and left 
no children at his death: Held, that inasmuch as 
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the testator violated no law of the State at the time 
of the execution of his will-in 1852; that the same re- 
mained ambulatory until the time of his death in 
1868, at which time the Act of 1859 had become ob- 
solete, and that the Act of 1859 did not, in law, operate 
upon and revoke the testator’s will made in 1852, 
there being no act of the testator showing that it was 
his intention to revoke the same. Redd vs. Hargroves 
Os ciinthege wstnsanaseleanesiabunkeds ens aon scetonscaedeee 18 


9, Held further, That it is a cardinal rule, in the con- 
struction of wills, to carry into effect the intention of 
the testator, when such intention violates no law of 
the State, and as the testator violated no law of the 
State in the expression of his intention, in regard to 
his slaves, at the time of making his will, and as 
there was no law in existence at the time of his death 
which forbid the execution of that intention, the same 
should be carried into effect by the Courts. The will 
of the testator was valid in its inception (to-wit) at 
the time it was made, and was a valid will at the time 
of its consummation (to-wit) at the time of the testa- 
tor’s death. Ibid. ° 


8. The witnesses to a will must subscribe their names, 
as witnesses, after the will is signed by the testator. 
It is not enough that they acknowledge signatures 
made the day before the execution of the will, even 
though such signatures were in the presence of the 
testator, if in fact, the will was not then signed by the 
deceased, Duffie et al., vs. Corridon....sscecceeeeeseeceees 122 

4, Sales by administrators and executors, when it is not 
otherwise provided by will, of any property of the 
estate, except annual crops, carried to market, must 
be at public outcry, to the highest bidder, and the 
purchaser is bound to see that the administrator, or 
executor, is apparently proceeding under the prescribed 
forms. Neal ef al., vs. Patten ....cccccecscevseceee waneie 363 

5, A mere direction in a will, that the executor, as soon 
as practicable, pay the debts, does not authorize the 
executor to sell, much less to sell at private sale, the 
effects of the estate coming into his hands. Ibid. 

6. When a testator, at the date of his will, had a wife 
and a son and daughter, and brothers and sisters of 
both the whole and half blood, and gave in his will 
several legacies to his daughter for life, and at her death 
to her children, and if she died childless, then to his 
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(the testator’s) “heirs of the full blood,” and the 
daughter died childless before the testator : 


Held, 1, that the legaciesdid not lapse by the death 
of the daughter, but went to the testator’s “heirs of 
full blood.” 

2. That by the phrase “heirs of the full blood” the 
testator meant his statutory heirs, including his wife; 
but if it should so happen that at the death of his 
daughter childless, his statutory heirs should be his 
collateral heirs, then he intended only those of the 
whole blood to take, to the exclusion of those of the 
half blood. Gibbon et al., vs. Gibbon.........ececceceees 


. Section 2425 of the Code, providing that “All prop- 


erty acquired subsequent to the making of the will 
shall pass under it, if its provisions be sufficiently 
broad to embrace such property,” is prospective only, 
and after acquired real estate does not pass under 
wills made before the Code went into operation, even 
though the testator did not die till afterwards. Ibid. 


. When there is a legacy of theincome of $50,000 00 


Charleston city stocks to a widow for life, in lieu and 
in bar of dower, the widow is put to her election as 
to the legacy or dower in all the real estate of which 
the testator dies seized, whether said real estate passes 
under the will or not. If she elect to take the legacy, 
she has no further interest in the real estate, either 
by way of dower or by way of a child’s part in lieu of 
dower, and this whether the realty passes by the will 
or not. bid. 


. A bequest of the income of $50,000 00 of Char- 


leston city stock, at its par value, is a bequest of the 
income of stock of the nominal value of $50,000 00 
and not of the income of $50,000 00 worth of such 
stock at its market value. Ibid. 


10. Where there was a legacy in a will “to revert to the 


testator’s estate and then over to his daughter,” in 
case the legatees should sue to compel an account for 
the testator’s acts as the guardian of the legatees, and 
the legatees accepted the legacy and enjoyed it for six 
years, and there} was no fraud or mistake proven: 
Held, that the legatees are estopped from suing to 
compel the account. Shivers vs. Gore et adl.,.....0.004 
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INDEX. 
WITNESS. 


1. A suit was instituted on a note by Nancy Jackson, 
administratrix of James Jackson, against Robert H. 
Jackson, administrator of Alfred Jackson, and on the 
trial thereof Nancy Jackson was offered as a witness 
in relation to certain transactions which took place 
after the death of the respective intestates, touching 
the payment of the note, and other matters connected 
therewith: Held, that Nancy Jackson was a competent 
witness under the provisions of the Code, but thatshe 
could not testify as to any facts which came to her 
knowledge by reason of the confidential relation of 
husband and wife during her coverture as the wife of 
the intestate. Jackson vs. Jackson .......sceeesseeeeseees 


9. In cases arising under the Ordinance of 1865, for the 
adjustment of Confederate contracts, either party may 
be a witness, notwithstanding one of the contracting 
parties is dead. Horne et al., vs. Young et al.,.....+. 


3. When one of the parties to an original contract or 
cause of action in issue or on trial, is dead, or when 
an executor or administrator is a party to any suit on 
a contract of his testator or intestate, the administra- 
tor is under section 3798 of the Revised Code, a com- 
petent witness, although the other party is not. Me- 
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4, A wife is a competent witness, though her husband 
be a party, but she cannot give evidence of any fact 
which she acquired by virtue of the confidential rela- 
tions existing between her husband and herself. (R.) 
Ibid. 


5, When there is a suit pending, and one of the parties 
die, and the controversy is submitted to arbitration, 
between the survivor and the representative of the 
deceased, and there is an issue formed in the Superior 
Court, under the Statute to prevent the award from 
being made the judgment of the Court, the surviving 
party is not a competent witness for himself. Cobb 
i Brew le 6 igcisis ccvcsisitiasnciindeedienee 


6..In the proceeding against Road Commissioners be- 
fore the Superior Court, under 701st section of the 
Code (Act of 1866), for neglect of duty, it is error in 
the Judge to compel the defendants to answer under 
oath questions, the answer to which may subject them 
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See Continuance, 4. 
See Evidence, 2. 
See Wiils, 5. 
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HRRATA. 





‘to late,’? should be—too late. 

‘“thaving,’’ should be—to have. 

‘there attached,” should be—then attached. 
‘‘made out,’’? should be—make out. 

‘1st January, 1868,’’ should be—I1st January, 1866. 
“‘of still of force,’’? should be—is still of force. 
‘‘most give,’’ s:ould be—must give. 

“$125 00,’ should be—$1,250 00. 

“1869,’’ should be—1864. 

“$117 00,” should be—$117,000 00. 

‘‘no equity,” should be—equity. 

‘‘or some one,’’ etc., should be—of some one. 





